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POWER OF AUTHORITIES OF MUNICIPALI- 
TIES TO PROCEED IN A SUMMARY MAN- 
NER TO DEPRIVE OFFENDERS AGAINST 
ORDINANCES OF THEIR LIBERTY. 





The question is constantly arising as to the 
po ver of municipal authorities to proceed in 
a summary manner against parties found 
guilty of a breach of an ordinance and in cer- 
tain cases to deprive them of their liberty. A 
great many people who practice law seem to 
think such practice unconstitutional. We 
have found no better exposition of this sub- 
ject than that by Justice Strong of the Su- 
preme Court of Pennsylvania, 42 Pa. St..94, 
where he says: 

‘*It is insisted that this act is repugnant to 
that clause in the declaration of rights in the 
constitution which guarantees that ‘trial by 
jury shall be as heretofore, and the right 
thereof to remain inviolate.’ The objection 
is based upon a misconception of what that 
right of trial by jury was which is protected 
by the constitution. The founders of this 
state brought with them to their new abode 
the uses to which they had become accus- 
tomed in the land from which they had emi- 
grated. Among them was trial by jury. That 
mode of trial had long been considered the 
right of every Englishman, and it came to be 
regarded as a right too sacred to be surren- 
dered or taken away. * * * Its extent 
and its privileges, how and when it was to be 
enjoyed, were perfectly understood, and in 
bringing it with them the founders of the 
commonwealth doubtless intended to bring it 
as they had enjoyed it. None of the framers 
of government or constitutions under which 
we have lived have contemplated any exten- 
tion of the right beyond the limits within 
. which it had been enjoyed previous to the 
settlement of the state, or the adoption of the 
constitution. No intention to enlarge it ap- 
pears in the laws of England in 1682. Our 
first constitution, that of 1776, declared that 
‘trials by jury shall be as heretofore.’ The 
constitution of 1790 and the amended one of 


1838 adopted substantially the same provi-, 





sion. Their language was ‘trial by jury shal] 
be as heretofore and the right thereof to re- 
main inviolate.’ All looked to preservation, 
not extension. It is the old right, whatever 
it was, the one previously enjoyed, that must 
remain inviolable, alike in its mode of enjoy- 
ment and its extent. What then was this right 
thus cherished and thus perpetrated? Our 
business is to ascertain how far the right 
to trial by jury extended—to what contro- 
versies it was applicable. It was a right the 
title to which is founded upon usage, and its 
measure is to be sought in the usages which 
prevailed at the time when it was asserted. 
But never in England was there any usage 
and consequently never was there any right 
in the subject, that every litigated question 
of fact’ should be submitted to a jury. 
In all that large class of cases which are 
cognizable in courts of equity, there never © 
was any right of trial by a jury; nor did the 
right extend to many other civil and criminal 
proceedings. Summary convictions for petty 
offenses agaist statutes were always sustained 
and they were never supposed to be in con- 
flict with the common law right to a trial by 
jury. The ancient as well as the modern 
British statutes at large are full of Acts cf 
Parliament authorizing such convictions. 
Without referring to those which have been 
passed against non-attendancé upon public 
worship of the established church, against re- 
fusals to take oaths of allegiance, against pro- 
faneness and embezzlement, all which pro- 
vided for conviction and punishment of 
offenders without intervention of a jury, it 
may suffice to notice the vagrant acts and pro- 
ceedings under them.”’ 

It is not necessary to set forth the va- 
grant acts in order to get a clearer view 
than that which Mr. Justice Strong has 
presented above. He concludes as follows: 
“The law of the land undoubtedly means 
due process of law; but a summary con- 
viction of vagrancy, or an offense ‘‘quidem 
generis’ is a conviction by due process of law. 
We do not mean to be understood as assert- 
ing that. there may not be legislation confer- 
ring upon magistrates a power to eonvict 
summarily, which would be in violation of 
the constitution. Undoubtedly there may.’’ 

In the case of Shafer v. Mumma, 17 Md. 
l. c. 336, it was said by the court: ‘*We re- 
gard it as part of the police power as contra- 
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distinguished from the regular judiciary pow- 
ers of the state. From time immemorial, a 
distinction has been observed between the 
two, both in England and in this country. It 
would be next to, if not impossible, fora 
large city like Baltimore to preserve order 
within its limits, preserve its streets from in- 
terruption, indeed to do most of the thousand 
things necessary to be done, to carry on its 
various and indispensable operations, if in 
every case it were a necessary preliminary that 
the offender should be regularly prosecuted 
by presentment, indictment and trial. It has 
always been understood that under the police 
power persons disturbing the public peace, 
persons guilty of nuisance, or obstructing the 
public highways, and the like offenses, may 
be summarily arrested and fined without any 
infraction of that part of the constitution 
which apportions the administration of the 
judicial power, strictly as such.’’ 

In the case of Flint River Steamboat Co. v. 
Foster, 5 Ga. 194, the court held that ‘‘trial 


by jury, as heretofore used, shall remain in-’ 


violate,’’ means that it shall not be taken 
away in cases where it existed when that in- 
strument was adopted in 1798, and not that 
there must be a jury in all cases; same in 
note to Kennedy v. Indianapolis, 11 Cent. L. 
J. 93. See 1 Dillon on Corporations, 4th Ed., 
sec. 411: ‘‘Neither courts nor legislatures 
may build in opposition to fundamental law. 
Whatever the language employed, it must 
admit of such incidents as presumed knowl- 
edge of the law, that for the greater the lesser 
must yield, because of the public welfare, 
necessity, good morals, reason and conven- 
ience.’’ Hughes’ Procedure, Vol. 2, p. 829; 
Indianapolis R. R. Co. v. Horst, 93 U.S. 
381. 

If in 1860 Baltimore was regarded so large 
that the number of cases for breach of the 
police regulations would make it next to 
impossible, if not quite so, to preserve order, 
if in every case it were a necessary prelimi- 
nary that the offender should be regularly 
prosecuted by presentment, indictment and 
trial, what} must be the situation in 1907? 
Necessity, reason, convenience, and good 
morals, all stand with the settled policy of 
ages in upholding the practice of dispensing 
with a jury in certain cases which the consti- 
tutions of all the states recognize when they 
say, ‘‘trials by jury shall be as heretofore.” 





NOTES OF IMPORTANT DECISIONS. 

NEGLIGENCE — EVEN THOUGH ONE COULD 
SEE AN APPROACHING CAR, IF IN THE EXER- 
CISE OF COMMON PRUDENCE HE May REASsON- 
ABLY THINK THERE IS TIME TO CROSS SAFELY, 
HE 1s Not CHARGEABLE WITH NEGLIGENCE IN 
ATTEMPTING To Do So.—In the recent case of 
McQuisten v. Detroit Citizens St. Ry. Co. 
(Mich.), 110 N. W. Rep. 118, it appears that the 
action was one for damages for the death of plaint- 
iff's intestate who was instantly killed by a car 
of defendant. A verdict was had for the plaintiff 
for $3,500. The trial judge was of the opinion 
that the testimony showed deceased was guilty of 
contributory negligence, and set aside the ver- 
dict, and entered one in favor of the defendant. 
The trial judge suggested that if he was wrong, 
the supreme court would correct the error, and 
doubtless reinstate the verdict and judgment in 
accordance with the practice of Rundell v. Ogd- 
enberg’s T. Co., 117 Mich. 568, 76 N. W. Rep. 
380,44 L. R. A. 415. The facts are the essential 
consideration and the supreme court was of a dif- 
ferent opinion from the nisi prius court as to what 
they decided. It seems that the accident oc- 
curred about half past 10 o’clock in the morning, 
on Jefferson avenue, near Bowen avenue. The 
track of defendant at that time was north of the 
traveled portion of the street. The street runs 
east and west. North of the railway track, at a dis- 
tance thereform variously stated by the witnesses 
to be from 3to 7 feet, was a well from which 
teamsters were in the habit of drawing water for 
their teams. It is claimed that parallel to the 
track, on the north side thereof, looking west, 
and from 4 to 7 feet from the north rail, were the 
trolley and telephone poles and a row of trees 
that somewhat obstructed the view. The de- 
ceased and two other teamsters, each in charge 
of a team, stopped their teams opposite the well, 
and from 3 to 6 feet south from the railway track, 
for the purpose of watering their horses. I[t was 
claimed that before crossing the track deceased 
looked in each direction, and then went to the 
well and drew a pail of water; that after getting 
his pail filled he looked in’a westerly direction 
and started across the track, and when about half 
way across he was struck by a car running at the 
rate of 30 or 40 miles an hour; and that no gong 
or bell was sounded, and that no warning was 
given of itsapproach. Testimony was given by 
several witnesses tending to support the plaint- 
iff‘s claim. Counsel sought to discredit the wit- 
nesses for the plaintiff, claiming they testified 
differently at the coroner’s inquest. They denied , 
they had doneso. The witnesses for defendant 
gave another version of the transaction, but that 
presented a question for the jury. It was claimed 
that the body was carried by the car 160 feet after _ 
Mr. Trudell was struck, aud that the car ran 100 
feet further before it was stopped. 

The court said: ‘Itis urged on the part of, 
the plaintiff that if the signals had been given, or 
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if the car had been running at a reasonable 
rate of speed, deceased would not have been hurt, 
and that it cannot be said, as a matter of law, the 
deceased was guilty of contributory negligence. 
It has been repeatedly held, even though one 
could see an approaching car, that if, in the ex- 
ercise of common prudence, he may reasonably 
think there is time to cross safely, he isnot 
chargeable with negligence; Chauvin v. Detroit 
United Railway, 135 Mich. 85, 97 N.. W. Rep. 160, 
and the many cases there cited; McVean v. De- 
troit United Railway, 138 Mich. 263, 101 N. W. 
Rep. 527, and cases cited therein; Gaffka v. De- 
troit United,Railway (Mich.), 106 N. W. Rep. 
1121; LaLonde v. Traction Co. (Mich.), 108 N. 
W. Rep. 365. We think it cannot be said, as a 
matter of law, deceased was guilty of contribu- 
tory negligence. The trial judge properly sub- 
mitted that question to the jury in his charge, 
and the verdict rendered should have been per- 
mitted to stand.” 








THE AMBULATORY RULE — AS 
VIEWED FROM THE MAXIM,VERBA 
FORTIUS ACCIPIUNTUR CONTRA 
PROFERENTEM.* 





Every great edifice or engineering work is 
drawn from some datum post or plane, from 
some dominant initial. Unless this is known 
and agreed upon among architects, engineers 
and builders, then they cannot all work to- 
gether in concord for the perfection, the har- 
mony and the symmetry of a structure. To 
illustrate: It is obseryed that only the Greek 
could draft and direct the erection of the Par- 
thenon, which was drawn from an initial prin- 
ciple and point of reckoning, which was buried 
with him. The drafts and the engineering 
reckonings of the Greek are unknown to later 
and to modern architects. He studied from 
nature and from dominating initials which he 
well comprehended. He studied the ant, the 
bee, the spider and the mud-swallow. Great 
lessons may be learned from little things. It 
was a great and a wise king and counselor 
who said, ‘‘thou sluggard, go learn of the 
ant.’’ Marvelous secrets lie buried with the 
ancient. No living architect can draft his 


*[We call attention of the reader that this article 
renews the discussion of the subject by its author in 
64 Cent. L. J. 128. What is here termed as the‘ Ambu- 
latory Rule” is an arbitrary designation of the rule 
that the “‘theory of the case”? as outlined in the evi- 
dence can change the nature of the case as outlined in 
the pleadings filed with the clerk, called for conven- 





ience, the ‘mandatory record.”—ED.] ; 


wonderful creations. The great bridges, ca- 
nals and dams are all drawn from some fixed 
initial from which all estimates are made. The 
mariner reckons when out of sight of the 
headlands from the heavenly bodies; by 
wonderful and ever certain lights he is guided 
over vast and trackless depths. f 

As it is with all these, so itis with the draft- 
ing and framing of government. Govern- 
ments have their datum posts or dominating 
initials as well as other structures ; and those 
who frame, who direct and participate in the 
management of government must know its 
datum posts if they would guide aright. All 
governors should be well instructed as to the 
fact that every government of freedom and of 
protection is necessarily drawn from the same 
old venerable principles of antiquity that 
shine on from age to age, undimmed by cloud 
and undisturbed by storm. 

In the case of government these datum 
posts are the maxims which are often reaf- 
firmed in written constitutions; they have al- 
ways been the unwritten constitution, which 
from time immemorial has led and guided 
the development of institutions as needed 
from age to age. These maxims are the very 
spirit of the genius of the people who adopt 
and utilize them; and this spirit is breathed 
into the government and gives it life. Ac- 
cordingly a government is tyrannical or demo- 
cratic as the maxims in which the people be- 
lieve express a reverence for the will of a 
potentate, or for the will of the people. A 
written constitution is as nothing without 
these maxims. ‘The operation of the consti- 
tution of the United States in Turkey would 
permit just as absolute a government as 
Turkey has today. Itis the unwritten, not 
the written constitution that weighs most, and 
that unwritten constitution comes down to us 
in the maxims, wherein it is best preserved 
and expressed from time, whereof the memory 
of man runs not to the contrary. The un- 
written constitution is'the heirloom of the 
ages. 

The federalist sustains these propositions. 
Hamilton knew the use of maxims, and he 
commended them to the students as-the easi- 
est way toa mastery of the principles of gov- 
ernment. At this time it is instructive to in- 
quire what are some of the basic maxims of 
government? Ifthey be named and shown 
to be determinates of the character, nature, 
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and structure of government, then a practi- 
cal illustration of Hamilton’s theory will be 
afforded. Further, if there he such maxims, 
and they are shown to be fundamental princi- 
ples of codes and practice acts, of evidence, 
pleading, and construction, then it will appear 
that the student of procedure must needs travel 
far beneath the surface. He must look to 
something more than the sections of a code or 
of decisions thereon. 

Further, the relations of the ‘‘ambulatory’’ 
rule to its affines and repulses affords the op- 
portunity of referring to the necessity for an 
unwritten constitution in a beneficent govern- 
ment. Then such a government depends on 
the same maxims, the same unwritten consti- 
tution that support juridical procedure, then 
a useful and much needed demonstration will 
be afforded that a study of procedure is a 
study of government. Certainly no more im- 
portant proposition can have the attention of 
the jurisconsult. He will be greatly encour- 
aged to perceive that the mastery of one sub- 
ject is a mastery of more. 


‘That procedure with all its volumes vast 
Hath but one page.” 


The first of these basic maxims which we 
will discuss is verba fortius accipiuntur contra 
proferentem (every presumption is to be made 
against a pleader) which teaches as much 
of the philosophy of law as any five words we 
know. If there be one maxim more instruc- 
tive, a greater beacon light, a ‘‘pole star’’ 
of greater magnitude, we will be instructed to 
learn which it is. 
still this maxim must ever be reckoned from 
in a constitutionalism. Its philosophy leads as 

‘A pillar of cloud by day, 

A pillar of fire by night.” 
If there be one general rule that has no ex- 
ceptions, it is the rule expressed in that 
maxim. Verba fortius, etc., is thus at war 
with the ‘‘ambulatory’’ rule, because verha 
fortius puts the burden on the pleader to 
plead and prove his case as must be in a con- 
stitutional government; whereas the ‘‘ambu- 
latory’? rule puts the burden on the plead- 
er’s opponent, by allowing the pleader to in- 
troduce evidence unsupported by his plead- 
ings. Under the ‘‘ambulatory’’ rule every 
presumption isin favor of the pleader. The 
states adopting this new ‘‘ambulatory’’ rule 
are actually substituting a pillar of our un- 


And even should there be, ; 





written constitution, and the bar does not 
even know what is going on. It is time 
that we awake. Shall we change the maxim 
to read verba fortius accipiuntur pro profer- 
entem? Those who advocate and maintain 
the ‘‘ambulatory’’ rule are squarely opposed 
to enlightened antiquity. They can sustain 
their position only upon the principles of 
arbitrariness, which underlies oriental pro- 
cedure which is inquisitorial or barbarous. 

Verba fortius, ete., and the philosophy it 
inculeates is the corner stone of protection. 
It is a first and the best precept to be im- 
pressed upon the mind; it is from the Roman 
and is as true today as it was thousands of 
years ago. It and its cognates express and 
supply the most important ideas of procedure. 
This maxim is one of Bacon’s twenty-five 
which were published, and it is well explicated 
in Broom’s maxims, and is more extendedly 
discussed in Hughes’ procedure. 

Wherever every presumption is made in 
favor of a pleader there is an absolutism; 
there is a government of oppression, of arbi- 
trariness and immorality. Of such was the 
Jewish law under which Paul was indicted, 
long imprisoned, and was to have been de- 
prived of his life without written or any defi- 
nite further charges preferred against him, 
only conclusions of law having been set up. 
But Paul was a Roman citizen and the Roman 
governor therefore stepped between him 
and his accusers and accorded him his right 
toatrial ‘‘according to the manner of the Ro- 
mans.’’ What a world of difference this 
‘‘manner of the Romans’’ meant to Paul. 
The Roman governor was greatly embarrassed 
to think that the prisoner should even be de- 
tained, much less put to trial without a writ- 
ten charge, setting forth the accusation 
against him. At this juncture Agripa the 
king passed through the Jewish provinee, and 
Paul was brought before him. There occurs in 
the 25th chapter of the Acts, verse 16, one of 
the greatest juridical passages of the world. 
The governor explains to King Agripa that 
there are no written charges against Paul, 
who therefore ought not, according to ‘‘the 
manner of the Romans,’’ be detained, and 
cannot be tried upon vague and general 
charges. Look at the majesty of that simple 
statement and judge between the tribunals of 
Jerusalem and those of Rome. Paul fully re- 
cognized the difference and chose the Roman. 
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Look at it and judge between the ‘‘ambu- 
latory’’ ruleand Verba fortius, etc. Look at 
it and say whether a Roman pretor would 
allow a pleader to introduce evidence not 
within his pleadings. Would not the pretor 
say to such @ one, Frustra probatur quod 
probatum non relevat. (It is vain to prove 
what is not alleged)? ‘‘The manner of the 
Romans’’ was founded upon Verba. fortius, 
etc., and its cognate, Semper presumitur pro 
negante (every presumption is in favor of him 
who denies). The Romans correctly under- 
stood this maxim, Cujus est instituere ejus est 
abrogare (he who can institute can also abro- 
gate), also ignorantia legis neminen excusat 
(ignorance of law is no excuse). 

The foregoing maxims are foci from which 
issue and flow many related rules which 
should be mastered by every practitioner. A 
study of them will broaden the vision. 

There is a maxim upon the title page of 
Broom’s Maxims, namely: Juris praecepta 
sunt hec honesta vivere, alterum non leedere 
suum cuique tribuere: We should live hon- 
estly, injure no one, and render unto 
everyone his due. From the use Broom 
made of it indicates all that Blackstone ob- 
served, where the latter quoted it with ap- 
proval and adopted the views of Justinian, 
who articulated the entire body of the law 
from that maxim,' Conceding all that such 
high authority contends for, then the student 
must perceive that the law can not be so writ- 
ten that he who runs may read, at least, read 
and understand the law. In this connection 
it is well to observe that the law must be 
studied and comprehended from its maxims 
or datum posts. 

A late case from Florida will well illustrate 
the condition of many of our best courts.? 
It is due to expressly state that the court that 
decided the Atlantic, etc., R. R. v. Benedict 
Co., is an able one and that its citation of 
such cases as Dovaston v. Payne, shows that 
it is a truly erudite court; it also repeats 
from Mansfield in Robinson v. Rally, as to 
pleadings being founded in the closest logic 
and the soundest sense. If every student 
would master those two cases he would be 
greatly advanced. The Florida court well con- 
cluded that Verba fortius, ete., applied in that 
state. But the court failed to make a clear and 


1 Blackstone Com. 40. 
2 42 So. Rep. 529. 





comprehensive statement as to the application 
of that canon in other jurisdictions; relat- 
ing to that its conclusions are equivocal and 
hazy, as will appear from a careful reading of 
it. However, it well presented Verba fortius, 
etc., in its true light as a rule of morals, of 
reason and logic, and of necessity. Unfortu- 
nately ‘the court did not stop there, for it went 
further and expressly conceded that a statute 
could overthrow a fundamental rule so well 
and so deeply grounded. This is asking far 
too much; the validity of such a statute can- 
not have the consent of broad construction- 
ists. The decision is permissive of the view 
that a statute can change moral and funda- 
mental law; it may be cited to sustain that 
proposition. It also leads the student to look 
toa statute, to haggle overa statute in oppo- 
sition to fundamental law and to accept a stat- 
ute as the origin of great and basic principles. 
The outlook of the decision was not broader 
than what is quoted in it from the code, 
namely, ‘‘in furtherance of justice between 
the parties.’’ Courts that are led by this 
quotation do not recognize Verba fortius, etc., 
as organic law, asa part of the prescriptive 
constitution, indispensable for the conserv- 
ing principles of procedure. Courts that deny 
this may properly be cited to oppose the claims 
for an unwritten constitution. As to this the 
reader must look and.judge for himself. 

In a constitutionalism the rule is, ‘‘what is 
not juridically presented can not be judicially 
considered nor decided,’’ which is in direct 
antagonism to the ‘‘ambulatory’’ rule. If 
every one indicted were presumed guilty, who 
would be safe? Would the accused be under 
a government such as Paul advocated, of pro- 
tection, of morals and of mercy? If averring 
one a debtor, cast the burden of proof upon 
him, how could he escape the entry of a judg- 
ment against and the consequent confiscation 
of his estate; here is a view-point from a tow- 
ering mountain called Verba fortius accipi- 
untur contra proferentem. - 

Earth has its Himalayas and these their 
Mount Everest. Analogously jurisprudence 
has its towering heights and everlasting 
prominences. From these, illimitable vistas 
are lit up and illumined. From them are 
gained the highest views, the profoundest in- 
struction, and the greatest mastery. ¢his 
mountain in jurisprudence is nothing moré - 
nor less than a rule of procedure from many 
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standpoints while from others it is a part of 
the prescriptive constitution. It is indispen- 
sable for that record that supports the con- 
serving principles of procedure which should 
be connectedly consitlered by every practi- 
tioner.* Paul’s case already referred to 
takes us to the summit of the Everest of juris- 
prudence. Having arrived at that height, 
can we not survey the legal landscape be- 
neath? Can we not breathe in like an inspi- 
ration, the pure atmosphere of the law? Can 
we not appreciate the effect of a rule of pro- 
cedure upon government? Can we not see that 
the rules of procedure necessarily reflect the 
very nature and the structure of government? 
And yet,descending from our inountain of Ver- 
ba fortius, etc., and delving into the mass of 
case law around us, we stumble upon this new 
‘‘American’’ ‘‘theory of the case’’ rule, that 
cares naught for pleadings; a predatory rule, 
permitting a judge at, and after the trial, to 
gather from all the proceedings such a case 
as he chooses to set‘up instead of the case de- 
scribed in the statement in the declaration, 
the bill, the petition, complaint, libel, indict- 
ment or information. 

From these view-points we submit to the 
reader the question whether our contention 
that that maxim is the foundation of govern- 
ment is correct, and whether Hamilton’s eu- 
logy of maxims (already referred to) is justi- 
fiable. 

History shows that the government which 
has no respect for verba fortius accipiuntur 
contra proferentem and actore non probante 
reus-absolvitur (the burden of proof is on the 
claimant) is necessarily tyrannical, and is 
doomed to destruction. Like all others, the 
Roman, when he came to disregard these 
fundamental supports of government, these 
boons to humanity, had to fall. Therefore, 
we again say, and seek to impress, that the 
study of procedure is the study of govern- 
ment. Thateternal vigilance is the price of 
liberty was well understood by the ancients. 
When Justinian attempted to remove the old 
landmarks by changing the expression of the 
fundamental maxims, his subjects instantly 
knew what tampering with the maxims meant, 
Lawyers in other ages were not slow to per- 
form their public functions. Whether this is 
so iti American states may well be left to the 


3 See Hughes’ Procedure, Vol. 1, pp. 7-14. 





reader, in connection with what will hereaf- 
ter be suggested. The ancients were atten- 
tive to and busied themselves with more than 
merely their ‘‘grist’’ of practice. Lycurgus, 
Solon, Demosthenes, Paul, Ulpian and Bacon, 
spoke for all times and for all peoples. In 
this connection it seems permissible to sug- 
gest that salus populi suprema lex is asso- 
ciated with the foregoing observations. This 
maxim is suggested from the epitaph of one 
of the world’s most heroic figures, Leonidas, 
for whom it was inscribed : 
“Go tell the Spartans, thou that passest by, 
That in obedience to their laws, here we lie.’’ 

Those who perceive that Marathon and 
its Tumulous stand for England and the 
western hemisphere more than do Hastings or 
Saratoga, come to know that ‘‘antiquity did 
nothing jn vain.’’ They come to know that 
maxims are the condensed good sense of na- 


-tions, that they are the acorns, the roots and 


heartwood of every merciful, protecting, and 
useful government; that the right of govern- 
ment to exist depends upon its recognizing 
fundamental rights, whether or not they are 
reaffirmed in constitutions or statutes. These 
primary rights are the unwritten constitution 
which is above government and its agencies. 
The code came, but only for unification, 
simplification, and expedition. It was adopted 
in A. D. 1848, in New York, and has been 
established in more than thirty states. In 
all codes the idea is the same, there being 
only differences of detail or phrasing. The 
basic ideas are the maxims in a differ- 
ent verbality. The code is evolved from 
older systems, and to attempt to learn 
it without knowing whence it came is 
to grope in the dark.®. The older sys- 
tems were founded upon and respected the 
maxims, the unwritten constitution. The 
English judicature act is a code which Con- 
necticut alone, of all the states, has borrowed. 
Others of the states are practically practice 
act states, like Massachusetts, Michigan, and 
Illinois. In all of the states, whether under 
common law, practice act, or code procedure, 
all the maxims herein cited are reattirmed 
again and again, but of course in a varied 
language. This is only clear to those who 
know the landmarks their fathers have set. 


4 Hughes’ Proc., Sec. 204. 
5 Bliss, Code PI., 141. 
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The empiric has noted these superficial 
differences, but failed to note the funda- 
mental harmony and identity of the different 
systems. He fails tosee that all codes and 
practice acts are basedon the same maxims, 
as indeed they must be unless maxims have 
ceased to be the condensed good sense of na- 
tions and the prescriptive constitution. In 
this way we have allowed the incompetent 
and the quack to adulterate our law, just as 
we have allowed them to adulterate food and 
drugs. ® 

Frustra probatur quod probatum non rele- 
vat has already been introduced. It was well 
and early explained by Festus to the Scribes 
and Pharisees. As he explained it it is taught 
at the mother’s knee and at Sunday schools 
and is preached throughout Christendom. 
All should understand and certainly the 
judges. It is a truly organic rule; none. other 
is greater. It was re-expressed by Bacon in 
his ordinances and is paraphrased by Mitford 
(Lord Redesdale), whose great work was 
merely rephrased by Story. Sec. 10 of Story’s 
Pleadings should be familiar to every student. 
This section and Festus’ judgment in Paul’s 


6 The law is just as easily mixed up and made a 
nostrum or a shoddy as is food or drugs or clothing, 
and possibly more easily. Forif only the names of 
its datum posts be changed, the resulting change is 
immeasurable. Lose your landmarks, and you are 
lost indeed. Lose the philosophy of the law and you 
lose the law. We havestrayed from the quiet pastures 
of the law, and they are occupied, alas, by commer- 
cialism and empirics. Our domains ought to be those 
of silence and reflection, but they are filled with noise 
and din and tumult, the clamor and the hail of com- 
mercialism. We are inundated with an ever increasing 
flood of cases, digests, text books and encyclopedias‘ 
all assuming to give all the laws and the latest cases. We 
are shocked and stunned, and our sense of right is 
stopped by the jar and discord of authority. The law- 
yer isadrudge in a treadmill. He grinds away his 
life running down digest after digest, to find out 
what has been said ‘tin point”? by some superficial 
judge. And when he has found what he wants, he 
must needs wait till the day of trial, in fear and 
trembling lest his opponent produce a “later” case. 
And, the bench reflects the bar. Few judges wantto 
think; they do not wantto hear reason; they want to 
know what some other jndge has said. Judges are 
too easily satisfied with “canned” law. The judge who 
knows a datum post when he sees it, and will reckon 
and reason from it is exceptional, and is truly distin- 
guished. How long, in the name of humanity, is this 
to continue! When will we come to see, as Justinian 
did, that the law is reason, not cases, not reading, not 
type cn paper. When will we uncover from the sedi- 
ment of case law not ,founded on principle, our too 
long obscured and forgotten datum posts, and from 
them make our reckoninga, as does ths engineer in 
building his bridge? When will we learn te ** rk? 





case, in Acts, Ch. 25, verse 16, are two of the 
greatest juridical passages of this world. 
They are the heart and vitals of protection. 
They are so commanding, so clear and so 
simple, requiring that a case be stated in 
writing, that a child can understand that re- 
quirement. Yet how many lawyers under- 
stand procedure as Festus, Bacon, Mansfield 
and Story understood it? In the western 
ambulatory state there are a hundred deci- 
sions which declare the rule that a complaint 
or petition must state a cause of action. Still, 
then does that prove that its courts uxrder- 
stand the rule? Certainly not so long as its 
reports contain numerous cases, holding that 
pleadings can be dispensed with? A rule is 
not understood where it is not consistently 
applied. Where there is no respect for stare 
decisis there is no settled law. Ubi jus in- 
certum ibi jus nullum. If written constitu- 
tions foster and breed and harbor such con- 
ditions the sooner they are dispensed with the 
better. Some good should come from them, 
not a downpour of incalculable mischiefs. 
All of the ‘‘ambulatory’”’ states, declare a 
record fish, flesh, or fowlas ‘‘the furtherance 
of justice requires.’’ 

To what extent the ‘‘ambulatory’’ rule has 
contributed to the establishment of such a 
condition is a question for the historian, who 
can perceive the meaning of Cujus est insti- 
tuere ejus est abrogare (he who can institute 
can also abrogate). An investigation into 
the meaning of this maxim will disclose the 
influence of a judiciary upon government. 
Canons of reason and of logic cannot be dis- 
pensed with: in law.’ Verba fortius, etc., 
and Verba generalia restringuntur ad habili- 
tatem rei vel personam (general words may be 
limited and restrained by particular words 
of description), are more necessary to repub- 
lican government than any written constitu- 
tion. England has the best settled jurispru- 
dence without a written constitution; she 
could not dispense with ‘‘ Verba fortius accip- 
iuntur contra proferentem.’’ ‘*Verba gener- 
alia, ete.,’’ was instructively applied by Judge 
Marshall in Chitty v. Railroad.* Here it 
appeared as a rule of pleading and of evi- 
dence. But it may be asked whether any law, 
however high and sternly commanding, could 
change that maxim: Would courts permit 


7 64 Cent. L. J. 65. 
8 148 Mo. 64, 75. 
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rational and necessary means to the due ad- 
ministration of the laws to be abolished? Can 
courts carry forward the powers vested in 
them in disregard of such maxims of reason, 
logic, morals, convenience and of necessity? 
If they have not been dispensed with, then 
they are datum posts, and a history of them is 
a history of the law. A supreme court by dis- 
regarding fundamental principles, perverts 
and distorts govornment. It becomes a con- 
venient, corrupt, ignorant and merciless in- 
strument of insidious oppression. There are 
principles that are necessary and which can- 
not be changed, e. y., the very nature of the 
statutory records demands an assignment of 
errors. Thousands of cases state why. The 
due administration of the laws demand a spe- 
cification and definition of errors. There- 
fore they are a necessity and this is one of the 
major laws, one that is above statutes or other 
ordinances that would impede, hinder or ob- 
struct. Therefure, courts will vindicate a 
rule founded on convenience, reason and ne- 
cessity. But the same rationale goes to 
making objection and taking exceptions to 
certificates, depositions, evidence, instruc- 
tions, or dilatory or abatement matter. 

Now it is absurd to have a variant theory 
and procedure as to objecting to, or except- 
ing to these different matters. Ubi eadem 
ratio ibi idem jus. Therefore, if a statute 
prescribed absurdity, nonsense or incongru- 
ous rules applicable to all those matters, no 
court should respect such a statute. Courts 
will defend reason and consistency in pro- 
cedure.’ There is a question of constitution. 
It involves constitutional limitations. Judges 
should understand it, bearing in mind, Cujus 
est instituere ejus est abrogare. 

Paul and Festus were agreed as to what 
Verba fortius, etc., meant ; as they understood 
it, so did Bacon, Mansfield, Marshall, Kent, 
Story, Shaw and Justice Field and his brother 
David Dudley. But no two of these ex- 
pressed it in the same words. Bacon ex- 
pressed it in the maxim, that it might not be 
possible to overlook its meaning, the great 
author of the code stated it over and over 


here, there, yonder, and elsewhere but in a - 


varied language. 
APPLICATION OF THIS MAXIM TO 1HE CODES. 


Codes reaffirm Verba fortius, etc., again 


® End. Stat. 182. Indianapolis R. R. v. Horst (U.S.). 





and again. They are simply affirmative stat- 
utes, as all practice acts in a constitutional- 
ism ever must be. A statute requiring the 
statement of ‘‘a cause of action’’ in a court of 
record adds nothing to the law. In a couri 
of record sueh, a statement cannot be possi- 
bly omitted without dispensing with the clerk 
and his record. Nevertheless, as stated, the 
code commands observance of fundamental 
law, and safeguards fundamental rights by 
declaring for them again and again. And 
in one place thus: 

“A complaint (petition), shall contain the facts con- 
stituting a cause of action in ordinary and concise 
language without unnecessary repetition.” 

It is presumed a pleader complies with this 
requirement, if only he can. If he fails, 
every presumption is to be made against him, 
and this rule never reverses itself. It leads 
to absurdity to contend otherwise. It is 
most strictly re-repeated as will be seen. 

The ‘‘ambulatory’’ rule often depends up- 
on the disregard of fundamental principles 
reaffirmed by the code, such as is above 
quoted and further, the purpose of pleading 
to limit issues and to narrow proofs. The 
provision for denials to raise an issue, that 
what is not properly denied is for the pur- 
pose of the action, conclusively admitted 
upon the record.?® Also the loose and inde- 
fensible definition of variances as affecting 
the parties to the record only; the discretion 
vested in courts to allow unlimited amend- 
ments, and to disregard many matters upon 
whieh the conserving principles of procedure 
upon which depend the due adminstration of 
the laws. On one hand essential and stern 
commands are disregarded, while on the other 
dismembering, distorting and perverted mis- 
conceptions are embraced and upheld. Con- 
structionists who fail to recognize the maxims 
given by antiquity and constituting a pre- 
scriptive constitution, are in cloud and wan- 
dering. They are shifting the channels of 
jurisprudence ; they are attempting to found a 
new structure upon quicksands. They are 
‘sowing the winds.’’ All history teaches 
what follows the desecration of those great 
moral principles upon which jurisprudence is 
founded. Governments that permit that are 
often swept by adversity which is often in- 
vited by judicial tribunals. To what extent 


10 Dickson v. Coy, Hughes’ Procedure. 
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the official reports of several states have been 
destroyed by the flagrant disregard of vital 
principles, is left for the reader to consider. 

Fundamental requirements are respected in 
res adjudicata proceedings, and relating to 
other conserving principles, also, the view 
that the same collocation of words is construed 
differently at different times, and fluctuat- 
ingly as they may be considered in relation to 
different subject-matter, is so absurdly impos- 
sible that it needs no discussion. The fact 
that this view is widely entertained must be 
conceded; but this only. proves the conse- 
quence of failing to teach important, organic 
principles of law, which can not be departed 
from by any power of state. 

The next quotations will also indicate the 
respect that code language pays to funda- 
mental principles as well as that they are in 
accord : 


‘Filing an answer shall waive all defects except 
that the complaint does not state facts sufficient to 
constitute a cause of action, and that the court has not 
jurisdiction of the subject-matter.” 

“All relief granted, shall be within the facts 
stated.” 


The code expressly enumerates essentials 
that can not be waived by filing an answer ; also 
that the judgment shall be within the plead- 
ings, in other words, that the pleadings shall 
be the foundations of the judgment. There- 
fore, down to and inclusive of the entering of 
the judgment the pleadings cannot be waived. 
At what stage of the proceedings they may 
be—should be fixed by those who advocate 
and prescribe the ‘‘ambulatory”’’ rule. 

The judgment must be within the allega- 
tions, the admissions, the denials and the 
issues, is what the code in effeét holds. Ac- 
cordingly hundreds of cases can be found in 
-all jurisdictions. In opposition to all those 
stand the ‘‘theory of the case.’’ 

The foregoing are mandatory requirements, 
which must be respected before courts can 
exercise any discretion whatever ‘‘in further- 
ance of justice,’’ or punish deceit or laches 
relating to making objections or taking ex- 


ceptions. From the above the importance of 
right instruction will appear. It should be 
understood. 


Decisions mislead that emphasize the asser- 
tion that the code is fundamentally a new and 
revolutionary system and that the foregoing 
provisions were new principles introduced 





by the code. Such views lead logical minds 
hopelessly astray and far away from the im- 
portant initials which should be correctly and 
clearly taught. The Florida case above re- 
ferred to should be considered in this con- 
nection. 

It is well to note that equally explicit are 
the commands for the answer, also for the 
reply. Here are code provisions. All of 
these would be supplied by Ulpian, Bacon, 
Mansfield, Marshall, Kent, Story, Shaw, 
Field and Marshall of Wisconsin. !! 

Viewed in the light of fundamental prin- 
ciples, the mandatory requirements of a con- 
stitutionalism, the foregoing provisions are 
indispensable in a government of limited and 
defined powers—in a government of laws and 
not of men, wherever the division of state 
power is respected in reference to the clerk, 
his records and his functions—wherever the 
means of usurpation and its insidious means 
are carefully safeguarded and barricaded 
against. 

The foregoing provisions of the code are 
but an amplification of Frustra probatur 
quod probatum non relevat and of verba for- 
tius, etc.; the latter is one of the lawyer’s 
ten commandments. Reaffirming the old law 
in new words is no ground for disregarding 
the code enactment, and holding here that a 
reply can be waived, and an answer there, 
and a counterclaim yonder, and a complaint 
elsewhere. Figuratively, these successive 
waivers are the first, the second and third fun- 
erals, worse than funerals, far more appalling 
it being to undermine and sink from view the 
pillars of jurisprudence. Still, this is just what 
the courts are doing in the ambulatory rule 
states. As to those provisions proclaiming 
the law of old, the rule should be: EZz- 
pressio unius est exclusio alterius. Ita lex 
scripta est. 

Supervacuum esset legis condere, nisi esset 
qui legis teneretur: It would be superfluous 
to make laws, unless these laws, when made, 
were to be enforced. Cataloguing common 
law rights in constitutions is superfluous ; 
they are the same, if unexpressed. One has 
a right, from the very nature of the duties of 
government, tothe administration of justice 
without sale, denial or delay.1? Re-ex- 


11 63 Cent. L. J. 65, 165. 
12 68 Cent. L. J. 465. 
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pressing it in magna charta did not create 
a new right. The denialor delay of justice 
was one of the grounds of revolution enumer- 
ated inthe American declaration of independ- 
ence. Denials and delays of justice are the 
violation of fundamental right. Declaring 
for it in constitutions has made no difference. 
With or without constitutions, every agency 
assuming to govern should extend protection. 
Where it is denied, perfidy to duty and to 
trust begins. 


‘What constitutes a State? 
Not high raised battlements and labored mound, 
thick wall or moated gate; 
Not cities proud with spires and turrets crowned, not 
bays and broad armed ports, 
Where laughing at the storm rich navies ride; not 
starred and spangled courts, 
Where low-browed baseness wafts perfume to pride, 
No! Men, high minded men.” 
— * + . * * * 
**Men who their duties know, 
But know their rights, and knowing, dare maintain, 
prevent the long aimed blow. 
And crush the tyrant while they rend the chain; 
These constitute a state.”’ 


St. Louis, Mo. W. T. Huaues. 








NEGLIGENCE—FALLING AWNINGS. 





WALLER v. ROSS. 





Supreme Court of Minnesota, Jan. 4, 1907. 


In the absence of any issue as to nuisance, the lia- 
bility of the owner of a building for damages to a 
traveler on a highway, caused by the falling of an 
awning attached to that building, isto be determined 
upon the principles of negligence in accordance with 
the maxim “res ipsa loquitur,” and not upon the 
doctrine of insurance of safety. 


The maxim applies to the facts in this case. The 
instructions of the trial court, taken as a whole, did 
not give to the plaintiff the legitimate benefit of that 
rule. 


JAGGARD, J.: This was an action for personal 
injuries claimed to have been sustaineé by plaint- 
iff and appellant while she was walking upon the 
sidewalk on a public street in Minneapolis. While 
plaintiff was in front ofa building of defendant 
and respondent, an awning which had been at- 
tached to that building fell and struck her, and 
caused the damages for which recovery was here 
sought. Defendant had a verdict. Plaintiff ap- 
pealed from an order denying her motion fora 
new trial. 

The plaintiff argues that the rule of law applic- 
able is that when the plaintiff’s evidence showed 
an injury sustained by her while a passenger up- 
on the street, because of the falling upon her of 





an awning, the burden of proof shifted to the de- 
fendant, and that it was incumbent upon the de- 
fendant to show, first, that the accident was un- 
avoidable; or, second, that the plaintiff was not 
injured, before he would be relieved from liabil- 
ity on account of the accident. That is to say, 
plaintiff invokes the doctrine of insurance of 
safety as announced in Rylands v. Fletcher, L. 
R. 3H. L. 330, and would hold the owner of 
an awning which did damage to a person proper- 
ly using the street, absolutely responsible not- 
withstanding the exercise of due care on his part. 
In support of that contention he cites Gleeson vy. 
Virginia Midland Ry. Co., 140 U.S. 435, 11 Sup. 
Ct. Rep. 859, 35 L. Ed. 458, in which the federal 
supreme court quotes as follows from an English 
decision, namely: ‘A man who for his own 
benefit suspends an object or permits it to be sus- 
pended over a highway and puts the public safety 
in peril thereby is under an absolute duty to keep 
it in such state as not to be injurious.’’ That 
English case was Tarry v. Ashton, 1Q. B. Div. 
314. Itis to be noted, however, that there the 
jury had found negligence on part of the defend- 
ant personally. The lamp overhanging the high- 
way, which fell and injured the plaintiff, a foot 
passenger, was out of repair through general de- 
cay, although not to defendant's knowledge. The 
court also referred with approval to the leading 
case of Kearney v. London, etc., Ry. Co., L. R. 
5 Q. B. 411, L. R. 6 Q. B. 759, 762, as being di- 
rectly in point, and as holding that the doctrine 
of res ipsa loquitur applied to the case of plaintiff 
injured, while walking on a public highway, by 
a brick which fell from a pier of defendant’s 
bridge. That case is an authority for the doctrine 
of res ipsa loquitur in such cases, but not for the 
doctrine of insurance of safety. Gleeson v. Rail- 
way Co. itself held a railway company respon- 
sible for negligence in maintaining a cut with 
sides of the character shown by the evidence in 
that case, because of which loosened earth ob- 
structed the track and derailed the train on which 
plaintiff was a passenger, whereby he was in- 
jured. Not the facts nor the theory, nor the 
cases cited therein, tend to support the conten- 
tion of absolute liability in this case; but, on the 
contrary, sustain the application of the maxim 
res ipsa loquitur. A large number of cases have 
been presented to the courts in which a body of 
considerable weight has been suspended or put 
in position where it is likely to fall, and has, in 
fact, fallen and produced damage to a. person 
lawfully using a highway. The liability of the 
person responsible for such damages has been, 
under different circumstances, determined upon 
the doctrine of insurance of safety, of nuisance, 
of prima facie negligence, or rarely of ordinary 
negligence. While there is not entire unanimity 
of opinion either as to the correct principle to be 
adopted or as to its application, the marked tend- 
ency of the decisions is to base liability in such 
cases upon culpability, and not to extend abso- 
lute responsibility to whicb the exercise of rea- 
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sonable care is no defense-té cases in which there 
is no necessary or inherent tendency of the thing 
of weight to do considerable harm. The logic of 
damage from falling things of weight, according 
to the prevailing view, leads to the application of 
the maxim ‘Res ipsa loquitur.”” ‘The most apt 
and concise statement of that rule’ (7 Words & 
Phrases, 6139) is to be found in Scott v. London 
& St. K. Docks Co., 3 H. & C. 596. There plaint- 
iff, passing a warehouse, was hurt by the falling 
of barrels of sugar. The court said: ‘There 
must be reasonable evidence of negligence, but 
where the thing is shown to be under the man- 
agement of the defendant or his servants, and the 
accident is such as in the ordinary course of things 
does not happen, if those who have the manage- 
ment used proper care, it affords reasonable evi- 
dence, in the absence of explanation of the de- 
fendant, that the accident arose frum the want of 
eare.’’ The same principle has been applied to 
persons passing on a highway injured by a fall- 
ing barrel (Byrne v. Boadle, 2 H. & C. 722; Wel- 
fare v. Railway Co., L. R. 4 Q. B. 693, and see 
White v. France, 2 C. P. Div. 308; Briggs v. 
Oliver, 4 Hurl & C. 403) ; by a falling sign (Morris 
v. St. W. Co., 8 Hun, 1,30 N. Y. Supp. 571; Rail- 
way Co. v. Hopkins, 54 Ark. 209, 15 S. W. Rep. 
610, 12 L. R. A. 189; Taylor v. Peckham, 8 R. I. 
349, 91 Am. Dec. 235, 5 Am. Rep. 578; Salisbury 
v. Herchenoder, 106 Mass. 458, 8 Am. Rep. 354; 
Jones v. City, 114 Mass. 75, 6 Am. Rep. 194); 
by an iron guard (Mentz v. Schieren, 74 N. Y. 
Supp. 889); by a limb from an ornamental tree 
(Weller v. McCormick, 8 L. R. A. 798, 52.N. J. 
L. 470, 19 Atl. Rep. 1101); by aniron beam (Mc- 
Cauley v. Norcross, 155 Mass. 584, 30 N.-E. Rep. 
464); by a falling derrick (Scheider v. American 
Bridge Co., 79 N. Y. Supp. 634) ; and by a broken 
bolt on an elevated railway (Volkmar v. Manhat- 
tan Ry., 134 N. Y. 418, 31 N. E. Rep. 870, 30 Am. 
St. Rep. 678). This view of the law has received 
the sanction of many decisions in which the dam- 
age was done by ponderous objects falling upon 
persons lawfully at the place to whom a duty was 
owing and who had assumed no risk. It would 
uselessly incumber to collate them. See Kaples 
v. Orth, 61 Wis. 531, at page 535, 21 N. W. Rep. 
633, as to the fall of a block of ice; Griffin v. 
Manice, 166 N. Y. 188,59 N. E. Rep. 925, 52 L. 
R. A. 922, 82 Am. St. Rep. 630, as to fall of cable 
and elevator counter balance; The Joseph B. 
Thomas, 81 Fed. Rep. 586. as to the fall of a wa- 
ter keg. 

The rule of res ipsa loquitur has been constant- 
ly applied to damage done to one lawfully using 
a highway by the falling of buildings or parts of 
buildings. The common acceptance of this view 
in the two leading cases on the subject (Ryder v. 
Kinsey, 62 Minn. 85, 64 N. W. Rep. 94, 34 L. R. 
A. 557, 54 Am. St. Rep. 623, and Mullen v. St. 
John, 57 N. Y. 567, 15 Am. Rep. 530) is espec- 
ially significant because the doctrine of Rylands 
v. Fletcher has been accepted in Minnesota and 
essentially rejected in New York. See, also, 





Travers v. Murray, 84 N. Y. Supp. 558, as to 
the falling of a chimney, but see Bramwell, B., in 
Nicol v. Marsland, L. R. 10 Ex. 265, quoted in 
Gorham vy. Gross, 125 Mass. 232, 239, 28 Am. 
Rep. 224, and Isherwood v. Jenkins Co., 84 Minh. 
423, 87 N. W. Rep. 931, as to the falling of a pile 
of lumber. And, generally, see Martin v. Du- 
falla, 50 Ill. App. 371; Kappes v. Appel, 14 IIl. 
App. 170; Patterson v. Jos. Schlitz Brewing Co. 
(S. Dak.), 91 N. W. Rep. 336. There is no incon- 
sistency with this rule in holding the person re- 
sponsible for damages done by a falling wall on 
principles of nuisance under appropriate circum- 
stances. See Simmons v. Everson, 124 N. Y. 
319; Wilkinson v. Detroit, etc., Works, 73 Mich. 
405, 41 N. W. Rep. 490; Miles v. City, 154 Mass. 
511, 28 N. E. Rep. 676,13 L. R. A. $41, 26 Am. 
St. Rep. 264; Murray v. McShane, 52 Md. 217, 36 
Am. Rep 367. And see Lauer v. Palms (Mich.), 
89 N. W. Kep. 695, 58 L. R. A. 67; Chute v. State, 
19 Minn. 271 (Gil. 230); Nordheim vy. Alexan- 
der, 19 Can. Sup. Ct. Bep. 248. So, also, the lia- 
bility for damages caused by the falling of a cor- 
nice has been determined under the rule res ipsa 
loquitur or by the principles of nuisan¢ge. Rob- 
erts v. Mitchell, 21 Ont. App. 433, 436, per Osler, 
J.; Grove v. Fort Wayne, 45 Ind. 429, 15 Am. 


_Rep. 262. It is true, as is argued by counsel for the 


plaintiff, that the liability of the owner of a roof 
constructed so that it will inevitably, at certain 
seasons of the year, and with more or less fre- 
quency, subject innocent travelers to damage or 
danger, may be found without reference to rea- 
sonable diligence upon the principle of Rylands 
v. Fletcher, supra (Shipley v. 50 Associates, 101 
Mass. 252, 3 Am. Rep. 346, 106 Mass. 199, 8 Ain. 
Rep. 318; Smethurst v. Church, 148 Mass. 261; 
19 N. E. Rep. 387, 2 L. R. A. 695, 12 Am. St. 
Rep. 550; Shepard v. Creamer, 160 Mass. 496, 36 
N. E. Rep. 475), or of nuisance(Hannem v. Pence, 
40 Minn. 127, 41 N. W. Rep. 657,12 Am. St. Rep. 
717; Lowell v, Glidden, 159 Mass. 317, 44 N. E. 
Rep. 459). But see Garland v. Towne, 55 N. H. 
56,20 Am. Rep. 164. The inherent and necessary 
tendency of a roof’s eaves overuanging a high- 
way to do harm, however, varies materially from 
the tendency of the ordinary awning to fall. That 
natural difference isa good foundation for the 
distinction between the legal principles of lia- 
bility applicable to the respective owners for 
consequent damages. The same reasoning which 
holds the owner of such a roof responsible for 
damages without reference to culpability justifies 
the holding of the owner of such an awning in 
an action for negligence responsible on the theory 
of res‘ipsa loquitur only. It is true that the owner 
of the building to which the awning is attached 
may be held responsible for damage to a passer- 
by, due to its fall, on the doctrines of nuisance, 
See Hume v. Mayor, 74 N. Y. 264. In thecase at 
bar, however, the pleadings, the evidence, the 
assignments of error, and the brief on appeal 
present no question as to the liability of the de- 
fendant on the ground of nuisance. Under the 
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circumstances we conclude that the theory of res 
ipsa loquitur was as favorable to the plaintiff as 
would have been proper under the circumstances. 

The remaining assignments of error concern 
the charge of the court. While it is true that the 
trial judge did at one place correctly state the 
abstract doctrine of res ipsa loquitur, he did not 
adequately apply that rule to the facts in this par- 
ticular case. In many other places, which are 
covered by the plaintiff’s first five assignments of 
error, he gave the general rules of law applica- 
ble to an erdinary case of negligence, in which 
the burden of proof rests on the plaintiff and in 
which tbe mere happening of an accident is not 
evidence of negligence. The result we have con- 
cluded did not secure to the plaintiff the benefit of 
the rule of res ipsa loquitur. On the one hand, it is 
well settled that itis the duty of counsel to cor- 
rect verbal inaccuracies or obscurity or indefinite- 
ness in a charge at the time it 1s given, and that, 
if he fail to call to the court’s attention such mat- 
ters at such time, he canrfot subsequently predi- 
cate error on such grounds in the charge actually 
given. On the other hand, it is equally well set- 
tled that: the trial court should not give undue 
prominence, by repetition or otherwise, to por- 
tions of the law applicable, and that, although 
unnecessary charges do not always constitute 
error, in the nature of things undue emphasis 
upon correct, but inapplicable, rules of law, tend 
to mislead the jury and may result in an unfair 
trial. 11 Am. Enc. of Plead. & Prac. 297, 299. 
Whether or not such undue emphasis so resulted 
is to be determined by an examination of each 
record. Inthe case at bara prima facie case of 
negligence was clearly made out, and plaintiff 
showed that she had received at least some in- 
jury. Defendant offered little or no evidence to 
rebut the inference of negligence. ‘The fact that 
the jury found for the defendant is therefore sig- 
nificant. Taking the record as a whole, we have 
concluded that the charge was so misleading that 
the plaintiff should have a new trial. 

Order reversed. 


Notre.—fes Ipsa Loquitur.—The opinion in the 
principal case shows exceptional care. The cases are 
well selected. They are the big cases and give weight 
tothe opinion. It is an opinion in which the massive 
cases abound, and shows that the Supreme Court of 
Minnesota is paying more attention to principle than 
to masses of cases, although the opinion does not 
lack in sufficiency of author'ties. There is no use of 
weighting down a brief or an opinion with a multi- 
tude of authorities. A few well considered opinions 
of high authority carefully analyzed will do more to 
help a court than ten times the number merely cited. 
We regard the opinion in the principal case s model. 
It is clear, concise and weighted with real authority. 
If the Minnesota court keeps up this kind of opin- 
ion writing, it may truly be said of it that, ‘‘it speaks 
as one having authority and not as the scribes.”’ 

We shall confine this note to that class of cases 
where the act complained of has been regarded 
as a nuisance in which the defendant has been 
held as an insurer. Inthe principal case the court 





pointed out that, “itis true that the owner of the 
building to which the awning is attached may be held 
responsibie for damage to a passer-by due to its fall, 
on the doctrine of nuisance” but held that, “the 
pleadings, the evidence, the assignments of error, and 
the brief on appeal, presented no question as to the 
liability of the defendant on the ground of nuisance.”’ 
A well considered case is found in Lauer v. Palms, 
89 N. W. Rep. 695, 58 L. R. A. 671, a case where the 
owner of a building left the walls standing after a fire, 
so as to be dangerous to persons on the adjoining street. 
He was held to respond in damages, although his 
tenant interfered and prevented the builders sent to 
do so, from making necessary repairs and the 
assignee of the tenant’s goods threatened an injunc- 
tion if the work proceeded. The defendant sought to 
escape on the ground that it was a case where the 
doctrine of independent contractors applied. The 
doctrine is well stated in Thompson on Neglignee, p. 
899, as follows: ‘“‘One who has contracted with a 
competent and fit person, exercising an independent 
employment, to do a piece of work not in itself unlaw- 
ful or attended with danger to others, according to 
the contractor’s own methods and without his being 
subject to control except as to the results of his work, 
will not be answerable for the wrongs of such con- 
tractor, his sub-contractors or his servants com- 
mitted in the prosecution of the work.” The court 
said: ‘There are well recognized exceptions to the 
general rule, as (1) where the contractor is not left 
to pursue his own methods of accomplishing the re - 
sult but is furnished by the proprietor with plans 
which he agrees to execute, and injury results from 
a defect in this plan; (2) when the work com- 
pleted is on the proprietor’s own land, and as com- 
pleted, is a nuisance, the party who employed another 
to do it, is responsible for ail the consequences, for 
thenthe maxim, qui facit per allium facit per se, ap- 
plies, as well as the maxim ‘so use your own as not to 
injure another’s preperty.’ These exceptions seem 
to be supported by all the modern authorities upon 
the subject. . Thus Andrews, J., in King v. N. Y. C. 
& H.R. R. Co., 66 N. Y. 185, 23 Am. Rep. 37, says: 
‘Whoever directs the doing of an act, which when 
done, will necessarily be the creation of a nuisance, 
will be personally responsible for a special injury re- 
sulting therefrom to the third person whether the 
actis performed by aservant ora contractor.’” See 
Benson v. Suez, 28 How. Pr. 61, to same effect. 
Further on the court says: “It is unnecessery to 
multiply citations, for the reason that the principle 
is founded in reason and justice,’? quoting from 
Wood, Nuisances, sec. 113: ‘*While a man has aright 
to follow his own tactics and inclinations as to the 
style and character ofthe building he will erect upon 
his own land, yet he has no rightto erect and main- 
tain there a building that is dangerous by reason of 
the material] used or the manner of its construction, or 
that isin aruinous condition, and liable to fall and 
do injury to adjoining owners or their property, or to 
anyone who is lawfully in the vicinity, the owner is 
liable for all the consequences which ensue there- 
from. * * * The obligation to construct a build- 
ing that would be safe and secure was primarily with 
the defendant, and could neither be delegated nor 
excused by employing one person to prepare plans, 
and another person to dothe work, and resigning all 
responsibility into his hands. The exercise of rea- 


sonable care in the creation of a nuisance can never . 


be an absolute defense to an action for an injury oc- 
casioned thereby.’”? Steppe v. Altea, 48 La. Ann. 363, 
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19 So. Rep. 147; Sessengut v. Posey, 67 Ind. 408, 33 
Am. Rep. 98; Wood on Nuisances, secs. 109, 118. See, 
also, Bamousky v. Helson, 89 Mich. 523, 15 L. R. A. 
33, 50 N. W. Rep. 989; Delzus v. B. Stroh B. Co., 119 
Mich. 282, 44 L. R. A. 500. The opinion of 
Justice Champlin, from which we have quoted, not 
only indicates the duty of the owner of the building, 
but it also decides that duty cannot be delegated to 
another, so as to excuse the owner for a failure 
to perform it. Wharton on Neg., sec. 184. In De- 
ford v. State, 30 Md. 179, itis said: “But although 
it may be that Deford is not liable for the acts 
of these parties by reason of such relations as master 
and servant, it does not follow that he may not be re- 
sponsible for the consequences resulting from the de- 
fective work allowed to be done by them. * * * The 
fact that the wall was erected by others under con- 
tract and to whom he did not bear the relation of mas- 
ter will not excuse him, for as was said by Lord 
Campbell in Ellis vy. Sheffield Gas Consumers Co., 2 
El. & BI. 767, it is a proposition absolutely untenable 
that in no case can a man be responsible for the act of 
a@ person with whom he has made a contract. If the 
contractor does the thing he is employed to do, the 
employer is as responsible for the thing as if he did it 
himself. And in all cases where a party is in pos- 
session ofa fixed property, he must take care that it is 
so used and managed that other persons shall not be 
injured; and whether it be managed by his own serv- 
ants, or by contractors or their servants, makes no 
differance in respect to his liability. Whether he in- 
jures a passenger in the street or a servant employed 
about his work, seems to make no difference.” This 
statement of the law we are considering would seem 
so comprehensive and clear as to leave no doubt of 
what was intended to be covered and yet some judge 
will want to know what the law is in a “‘mule case.”? 
We will, therefore give cases which cover many situ- 
tions, so thatin case our readers are confronting a 
judge who requires a “mule case,”? he’ may not be 
permitted to escape. But let us figure on the prin- 
ciple involved as heretofore set forth that, ‘in 
all cases wherea party is in possession of a fixed 
property, he must take care that it is so used 
and managed that other persons shall not be in- 
jured.”” Suppose, to illustrate, the owner of a build- 
ing adjoining a public highway desired to have it 
painted and should contract to haveit done. In order 
to paint it ladders are hung outside the building and 
above the highway. A paint bucket falls from the lad- 
der on a person passing on the walk below and 
breaks his arm and spoils his clothes. How can the 
owner of the building escape liability. Suppose, 
again, a contractor hired by the owner of this same 
building, while repairing its windows, should let fall 
apane of glass andit should strike on the head of 
afoot passenger on the walk below greatly injuring 
him, would not the owner of the building be 
liable? He cannot delegate the liability in a 
case like that, for he must so use his own 
as not to injure anyone else, and this is so defi- 
nitely and well settled a public policy that thete 
is no escape from it. This was the conclusion in the 
Lauer case, supra, rested upon the authority above 
cited, which not only held that the owners of the 
building were liable for the injury resulting from the 
falling wall, but that this liability could not be dele- 
gated to another so as to excuse them, for the maxim 
applies in such cases qui facit per alium facit per se. 
It was held in the case of Roberts vy. Mitchell, 21 


Ont. App. Rep. 433, that the owner of a building from 





which a cornice overhanging the highway fell because 
the nails fastening it to the building had gotten loose 
because of ordinary decay, is liable for an injury toa 
passerby without proof of knowledge on his part of 
the dangerous condition of the cornice. This case 
was decided upon the principle of Fletcher v. Ry- 
lands, L. R. 3 H. L. 330. In delivering the opinion in 
the latter case, Bramwell, B., likened it to the case of 
a stack of chimneys, and said (p. 259): ‘‘Whatis the 
difference between a reservoir and a stack of chim- 
neys, for such a question as this? Here the defend- 
ant stored a lot of water for her own purposes. In 
the case of the chimneys some one has put a ton of 
bricks fifty feet high for his own purposes, both 
equally harmless if they stay where placed and equal- 
ly as mischievous if they do not. * * * Both are 
cases of a reasonable use of property in a way bene- 
ficial to the use of the community, andthe principle 
which is applicable is sic utere tuo ut alienum non 
ledas.”? The court then said in the Roberts case. 
“This case is an answer to the defense which was 
urged upon us that the defendant did not know that 
the bracket was insecure or dangerous. I think 
that the law is correctly stated in Pollock’s Law 
of Torts, 8rd Ed., p.61, where, after citing several 
authorities, he says: ‘The owner of property abut- 
ting on a highway is under a positive duty to keep it 
from being a cause of danger to the public by reason 
of any defect either in structure, repair or use and 
management which reasonable care and skill can 
guard against.’ ” It was said in the principal case the 
doctrine of res ipsa loquitur has been consistently ap- 
plied to damage to one lawfully using a higkway by 
the falling of buildings or parts of buildings. The 
common acceptance of this view in the two leading 
cases on the subject (Ryder v. Kinsey, 62 Minn. 85, 64 
N. W. Rep. 94, 54 L. R. A. 557, 54 Am. St. Rep. 623, 
and Mullen vy. St. John, 57 N. Y.567, 15 Am. Rep. 580), 
is especially significant because the doctrine of Ry- 
lands y. Fletcher has been accepted in Minnesota and 
essentially rejected in New York. In the case of 
Gorham v. Gross, 125 Mass. 232, 28 Am. Rep. 224, 
the defendant contracted with masons for the 
erection of a party wall on his land and that of an ad- 
joining owner, the masons to furnish the material and 
perform the labor. The wall was completed and ac- 
cepted, but owing to its instability, it afterwards fell 
and crushed the building of an adjoining owner. 
Held that the defendant was liable for the damages, 
whether due to his negligence or that of the masons. 
In this case there was not the element which enters 
into cases of obstructions in public highways, as in 
the principal case which Judge Jaggard properly re- 
garded as one falling under the head of public nuis- 
ance, insurance of safety, and he was certainly right 
in regarding it as properly under the rule of nuisance 
and the very fact that the awning fell and caused in- 
jury spoke for itself and was at the same time a pub- 
lic nuisance. It therefore follows that whoever for 
his own benefit contracts with another to do work 
or any act which involves the use ef a publichigh- 
way, and in the performance thereof some third 
party is injured while in the proper use of such high- 
way the person so contracting cannot escape liability 
on the ground that the injury was caused by the act 
of the independent contractor engaged to do the work 
or other act, but may be held to respond as an in- 


surer. 42 Cent. L. J. 112. 
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JETSAM AND FLOTSAM. 


ERROR IN PERMITTING IRRELEVANT QUESTIONS TO 
BE PUT ON CROSS-EXAMINATION. . 


The decision of the Supreme Court of Washington 
in State v. Belknap (December, 1906), 87 Pac. Rep. 
984, calls attention to an abuse not infrequently oc- 
curring in criminal proceedings. It was held that in 
a prosecution for seduction, evidence sought to be 
elicited by questians on the cross-examination of wit- 
nesses who had testified to having had sexual inter- 
course with the prosecuting witness, as to the making 
and breaking of engagements to marry, illicit rela- 
tions with other women, and as to the guilt of one of 
them of bastardy, was wholly foreign to the issues of 
the case and permitting the asking ofsuch questions 
was an abuse of discretion not affected by the fact 
that such court gave the witness the privilege of not 
answering. 

In the opinion stress is laid upon the desirability of 
protecting witnesses from wanton scandal and re- 
proach out of justice to them personally, and because, 
if exposure toindiscriminate innuendo were appre- 
hended citizens would avoid the service of subpenas. 

The court, furthermore, brings out the point as 
legal error that the substantial rights of the accused 
might have beenimpaired by groundless insinuations 
against his witnesses. It is undoubtedly the law that 
in the discretion of the trial judge a witness may 
be asked questions on cross-examination touching 
collateral matters for the sake of shaking his credit by 
injuring his character. Answers made to such ques- 
tions may not be contradicted. It is submitted that 
the discretion to permit this indirect form of im- 
peachment should be sparingly exercised and that 
trial courts should go even further and rebuke counsel 
for persisting in putting inquiries of that character. 
Where it seems not unlikely that the verdict has been 
affected, itis proper for the appellate court, as was 
done in the principal case, to reverse on the ground 
either of the abuse of judicial discretion or of miscon- 
duct on the part of counsel in not heeding the court’s 
direction to desist. 

The abuse, as we have said, is not infrequent. Un- 
conscientious prosecutors who wish to play to the gal- 
leries or try their cases partly by newspaper, or de- 
sire to procure aconviction although legitimate proofs 
be lacking, adopt the policy of asking the defendant, 
if he take the stand, or other witnesses for the defend- 
ant, whether he, or they, heretofore had been guilty of 
certain offenses. Of course the witness can do nothing 
more than say “No” and, although the prosecutor be 
precluded from contradicting, an aspersion of guilt is 
cast which tells with the jury and the public. Cer- 
tainly the trial judge should interpose and silence the 
prosecuting officer as soon as it begins to seem prob- 
able that a witness is being interrogated as to purely 
imaginary acts. 

The reversal on appeal in such cases is even more 
imperatively called for than in the somewhat analog- 
ous situation presented in civil cases where an advo- 
cate asks a witness questions which he must be as- 
sumed to know cannot be answered and so indirectly 
gets before the jury the substance of incompetent tes- 
timony. Under such circumstances an appellate 
court, if there be good reason for apprehending that 
the verdict was influenced, will set aside the judg- 
ment. Crosselmon v. Dunfee, 172 N. Y. 507; Barton 
v. Brewley (Wis.), 96 N. W. Rep. 85.—New York Law 
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BOOK REVIEWS. 


DOS PASSOS ON THE AMERICAN LAWYER. 

A very interesting little book is the one just issued 
from the press under the authorship of John R. Dos 
Passos, the well known lawyer and writer. of New 
York, under the pretentious title, ‘“‘The American 
Lawyer.” It is not a bad thing to “know thyself,” as 
the Delphian invocation suggested, and in this book 
Mr. Dos Passos introduces the American lawyer to 
himself, and it must be admitted some of us will be 
ashamed of the introduction. The work, however, 
should cast a wholesome influence into professional 
life, and the American lawyer should heed the warn- 
ings and submit himself to the surgeon’s knife that the 
diseased growths which are sapping the strength of our 
profession may be exterminated. We cannot refrain 
from quoting in this connection a very characteristic 
passage from Mr. Dos Passos’ work: “I am drawing 
a line between the period before and after the Civil 
war, and I put the old generation of American lawyers 
on the farther side, and the new ones on this side of 
the line. I thus institute a comparison which I think 
ishappy. I cannot speak with complete knowledge of 
the old generation. I was not of it. It was gradually 
disappearing when I became an apprentice to the law. 
I gathered enough, however, from instruction and as- 
sociation, to speak with some authority of the past. 
The fundamental difference between the old and new 
regime of lawyers is this: the great aim of the old law- 
yers was to master the elements of law; they depended 
upon an eloquent presentation of their causes; they 
stood nearer to the courts than the lawyers of to-day; 
the judges had the time, and it was their pleasure, to 
listen to the advocates; ‘commercialism’ did not ex- 
ist; there were less legal tricks or technical legerde- 
main to resort to, becau:e that dire plague of codifi- 
cation had not yet spread itself over the profession, 
and destroyed its science, as it existed under the com- 
mon law, where, while form was strictly observed, the 
substance or merits of a controversy, were principally 
sought for. The lawyers of te-day are case and code 
lawyers. The search for principle is subordinate to an 
investigation for a precedent. The right or justice, or 
the merits of controversies, disappear under a mass of 
irreconcilable decisions and forms. It requires a dif- 
ferent kind of intellectual development to be a lawyer 
than it didin the days long gone by. The modern 
code lawyer is bright enough, and his wits, like the 
quills on a fretful porcupine, are always in full play. 
He knows little of elementary law, but he carries, as a 
soldier would a knapsack, a memory filled with sec- 
tions of codes and adjudicated cases. A legal combat 
now consists of hurling provisions of the Code and 
‘pat’ precedents at each other. Hence the modern 
advocate’s nose is always to be found ina digest, 
‘ease’-law accumulating so fast that he must have 
indices to search for his precedents. Poor soul! if he 
cannot find a precedent, he is in a terrible sweat. But 
he is resourceful and sophistical, and in the absence 
of his ‘authority’ he begins to differentiate and dis- 
tinguish, and he grinds away at the precedent of his 
adversary until itis whittled to nothing. If he is 
clever in his presentation, the courts generally follow 
him, and wipe out the old precedent by differentiation, 
and with a mock respect for stare decisis, pay as 
much attention to it, when it stands in the way of their 
latest convictions, as a court of last resort would re- 
gard a decision of a primary magistrate.” 

Printed in one volume of 185 pages, bound in cloth, 
and published by the Banks Law Publishing Co., 21 
Murray Street, New York, 








YIM 














XUM 


Vol. 64 


CENTRAL LAW JOURNAL. 179 








BOOKS RECEIVED. 





Ballard’s Law of Real Property, being a complete com- 
pendium of real estate law, embracing all current 
case law, carefully selected, thoroughly annotated 
and accurately epitomized; comparative statutory 
construction of the laws of the several states; and 
exhaustive treatises upon the most important 
branches of the law of real property. Vol. 11. Edited 
by Arthur W. Blakemore, of the Boston Bar. Joint 
Editor of ‘Gould and Blakemore on Bankruptcy,” 
Author of Abolition of Grade Crossings in Massa- 
chusetts,” second edition, ete., ete. Chicago, IIl. 
T. H. Flood & Co., 1906. Sheep. Price $6.00. Re- 
view will follow. 


A Complete Index to Ballard’s Law of Real Property, 
Vols. I-XI. Revised and Reprinted with each new 
volume of the series. By Emerson E. Ballard. 
References to Vol. 11 inserted by Arthur W. Blake- 
more, editor of that volume. Chicago, Ill. T. H- 
Flood & Co., 1906. 


Missouri Practice in Civil Cases in the Circuit Courts, 
with full citation of statutory provisions and ad- 
judications of the supreme court and courts of ap- 
peals. With practice forms and citing nearly 15,000 
eases. Two Volumes. By Eugene McQuillin, of 
the St. Louis Bar, Author ofa general treatise on 
Munieipal Ordinances, Municipal Code of St. Louis, 
Instructions to Juries in Civil Cases, ete. Gilbert 
Book Company, St. Louis, Mo. 1907. Sheep. Price 
$12.00. Review will follow. 








HUMOR OF THE LAW. 





He—That lawyer seems to be a very intimate friend 
of yours? 

She—Yes; he was best man at my divorce proceed- 
ings.— Yonkers Statesman. 


Judge Hersh was a Jew, a fact he never deemed at 
all necessary to conceal. He was as gallant and court- 
eous as he was keen of ready wit. On one occasion 
he was riding in a crowded street car when he noticed 
a modest but sweet girl standing up, holding to the 
ear strap. He jumped up, touched the young lady on 
the shoulder and pointed her to his seat. As she was 
about to take it a slouchy, burly looking fellow with a 
grin instantly slapped himself intoit. Hersh could 
not suppress a most indignant look atthe fellow, even 
in the presence of the young lady. The fellow looked 
up to the frown on Hersh’s face and said: ‘‘What’s 
the matter? Do you want to eat me up?” “No! was 
the reply. “I’m a Jew, and don’t eat pork!”— The 
Law. 


Sir Henry Irving was ut one time a witnessin a case 
of street robbery. He had seen asneak thief make off 
with a girl’s pocketbook and he consented to appear 
as a witness for the girl. 

The thief’s lawyer was of the type that roars and 
rants at witnesses and attempts to break them dewn. 
He tried this method on the distinguished actor. 

**And at what hour, sir, did this happen?” 

“T think—” began Sir Henry, when the lawyer in- 
terrupted with: 

“Tt isn’t what you think, sir; it’s what you know 
that we want.” 

‘Don’t you want to know what I think?” mildly 
asked the actor. 





“T do not,” the lawyer snapped out. 

“Well, then,” said Sir Henry, ‘-I might as well leave 
the witness box. I can’t talk without thinking. I’m 
not a lawyer.’’— The Caledonian. 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1, AccoUNT—Fraud.—A bill in equity alleging fraud 
and misconduct and seeking an accounting as to com- 
plainant’s rights in the assets of a certain corporation 
held to state a cause for equitable relief. — Phillips v. 
Jacobs, Mich., 108 N. W. Kep. 899. 

2. ACCOUNT, ACTION ON—Nature of Account.—Where 
the whole ofa running account is by agreement re- 
garded as due on a certain date, it is properin an action 
for the balance of the account to refuse to instruct that 
each item of the account is a separate contract.—Nunn 
v. W. T. McKnight & Bro., Ark., 96 8. W. Rep. 193. 

8. ACTION—Commencement.—Under Revisal of 1905, § 
433, a civil action is presumed to be commenced on the 
date the summons is received by the sheriff from the 
clerk, which date is indorsed on the summons, — Smith 
v. Cashie & Chowan R. & Lumber Oo., N. Car., 54 8. 
E. Rep. 788. 

4, ADVERSE POssEssION—Beds and Bank of Navigable 
Stream.—There ean be no adverse possession of the beds 
and banks of navigable rivers, the title to which is held 
by the state for the benefit of the public.—Board of Park 
Com’rs v. Taylor, lowa, 108 N. W. Rep. 927. 

5. ADVERSE PoOssEssION—Oolor of Title.—Color of title 
is not necessary to give title by adverse possession, but 
is necessary to extend the title acquired beyoud the 
actual possession.—Bradbury v. Dumond, Ark., 96 8S. W. 
Rep. 890. 

6. ALIENS—Chinese.—A Chinese person by perform- 
ing certain manual labor while connected with a mer- 
cantile firm held not to have lost his right to remain in 
the United States under #xclusion Act.—Ow Yang Dean 
v. United States, U. 8. C. C. of App., Ninth Circuit, 145 
Fed. Rep. 801. : 

7. APPEAL AND ERROR—Cross Assignment of Error — 
A request that a cross-assignment of error should be 
considered in case the court for any reason remanded 
the case, held a waiver of such assignment, the judg- 
ment having been modified and affirmed .—Houston Ice 
& Brewing Co. v. Nicolini, Tex., 96 8. W. Rep. 84. 

8. APPEAL AND ERROR—Denial of Continuance. — De- 
nial of a continuance will not be reviewed on appeal in 
the absence of a clear showing of abuse of the court’s 
discretion.—Lanier v. Eastern Life Ins, Co., N. Car., 54 
8. E. Rep. 786. 
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9. APPEAL AND ERROR—Directed Verdict.—Where it 
was practically admitted on appeal that the cause of 
action declared on was not proved, direction of verdict 
will not be disturbed.—Morris v. Philadelphia Rapid 
Transit Co., Pa., 64 Atl. Rep. 464. 

10. APPEAL AND ERROR—Evidence.—In an action for 
personal injuries alleged to have been caused by negli- 
gence in putting gasoline ina tank in a private lighting 
system, certain evidence held i petent but not pre- 
judicial.— Waters-Pierce O11 Co. v.. Burrows, Ark., 96 8. 
W. Rep. 336. 

11. APPEAL AND ERRoR—Record.—Where a report was 
asked for by the party against whom the decree was en- 
tered, it must be treated as made under Rev. Laws, ch. 
159, § 23, authorizing and requiring a report to complete 
the record.—Whitcomb v. Taylor, Mass., 78 N. E. Rep. 536. 

12. BatL—Scire Facias.—-A writ scire facias takes the 
place of an original declaration, the sufficiency of which 
must be determined from the consideration of its aver- 
ments apart from the record on which the writ issued.— 
Hollister v. United States, U. S. C. C. of App., Eighth 
Vircuit, 145 Fed. Rep. 773. 

13. BAILMENT—Identity of Funds.—Where money, be- 
longing to intestate, was intrusted to defendant who de- 
posited the same in her own name in a trust company, 
it was not essential to the establishment of a bailment 
that it should have been agreed or contemplated that 
the original money deposited should be returned.— 
Knapp v. Knapp, Mo.,96 S. W. Rep. 295. 

14. BANKRUPTCY—Preferences.—The question whether 
at the time of a preferential payment by a bankrupt the 
creditor had reasonable ground to believe that a prefer- 
ence was intended held one for the jury under the evi- 
dence.—Ridge Ave. Bank v. Studheim, U. 8. C. C. of 
App., Third Circuit, 145 Fed. Rep. 798. 

15. BANKRUPTCY—Preferences. — Where a bank al- 
lowed a customer to overdraw onthe express agreement 
that the customer should assign good accounts for col- 
lection to pay the overdraft, the subsequent assignment 
of the accounts although the customer was insolvent did 
not constitute the giving of a preference.—Tomlinson v. 
Bank of Lexington, U. 8.C.C. of App., Fourth Circuit, 
145 Fed. Rep. 824. 

16. BENEFIT SOCIETIES—Change of Insured’s Occupa- 
tion.—In an action on a benefit certificate, a requested 
charge on the issue of deceased changing his empioy- 
ment without the consent of the insurer held covered by 
instructions given.—Hardister v. Supreme Order of Mar- 
ried Men’s League of America, Mc., 96 8. W. Rep. 316. 

17. BENEFIT SOCIETIES—Reinstatement of Suspended 
Member.—Under a by-law of a mutual benefit society a 
suspended member is not reinstated until he has sub- 
mitted a truthful health certificate for approval to the 
head physician.—Warner v. Modern Woodmen of Amer- 
ica, Mo., 96S. W. Rep. 222. 


18. BILLS AND NOTES — Forged Notes.—Where the 
holder of valid notes against a town surrendered them 
in exchange for forged renewal notes, the surrender of 
the old notes did not extinguish them or prevent such 
holder from showing that the renewal notes were for- 
geries.—Bass vy. Inhabitants of Wellesley, Mass., 78 N. E. 
Rep. 543. 

19. BILLS AND NOTES—Attorney’s Fees.—A cross bill 
claiming an allowance for the amount due on certain 
notes for attorney’s fees filed after maturity of the notes, 
held a suit brought thereon entitling defendant to attor- 
ney’s fees.—Houston Ice & Brewing Co. v. Nicolini, Tex., 
96S. W. Rep. 84. 

20. BILLS AND NOTES—Indorsement in Blank. — The 
holder of negotiable paper indorsed in blank, to which 
he has no legal title or beneficial interest, may maintain 
a suit thereon after maturity against the maker with the 
assent of the real owner to whom the holder is account- 
able for the proceeds.—Jump v. Leon, Mass., 78 N. E. 
Rep. 532. 

21. BILLS AND NOTES—Liability of Indorser. — Where 
payment to holder of a note was recovered from him by 








the makers’ trustee in bankruptcy and the holder failed 
to file the note as a claim against the bankrupt’s estate, 
it could recover from the indorsers an amount equal to 
the value of the note less the dividends of bunkrupt’s 
estate.--Second Nat. Bank v. Prewett, Tenn., 96 S. W. 
Rep. 334. 

22. BILLS AND NOTES—Payment.—Where a note was 
Payable on demand at a particular place no demand was 
necessury as a condition precedent to the holder’s right 
to sue thereon.—Farmers’ Nat. Bank v. Venner, Mass., 
78 N. E. Rep. 540. 

23. BOUNDARIZS—Disappearance of Monuments.—On 
the issue of the location of a boundary between senior 
and junior surveys, lost bearing trees called for in the 
senior survey held not located and the distances called 
for therein control.—Keystone Mills Co. v. Peach River 
Lumber Co., Tex., 96 S. W. Rep. 64. 

24. BRIDGES—Liability of Town.—The illegality of 
contract for a bridge over a stream on the boundary be- 
tween two towns before highways had been laid out held 
cured by the subsequent construction of the bridge and 
the opening of the highways. —Colby v. Town of Mt. 
Morris, 100 N. Y. Supp. 362. ’ 

25. BROKERS — Compensation. — An objection to the 
ability of a purchaser procured by a broker to perform 
according to the terms imposed by the landowner held 
not obviated by an offer of payment made ty the broker. 
—Young v. Rubwedel, Mo., 96 S. W. Rep. 228. 

26. BURGLARY—Instructions. — On a prosecution for 
burglary, where a purse stolen was found at defendant’s 
house, an instruction that if defendant was in posses- 
sion of the purse and gave ro explanation, it was a cir- 
cumstance against him, was erroneous.—Johnson y. 
State, ‘lex., 96 S. W. Rep. 45. 

27. CARRIERS—Common Law Liability. — At common 
law a carrier receiving goods for transportation beyond 
its own line engages only to deliver them to the connect- 
ing carrier.—McLendon v. Wabash R. Co., Mo., 95S. W. 
Rep. 943. 

28. CHAMPERTY AND MAINTENANCE—Contract to Con- 
duct Litigation.—A contract by which plaintiff agreed to 
take up W’s cause against defendant, employ lawyers, 
get evidence at his own expense, and conduct the liti- 
gation, held void for maiutenance.—Phelps v. Manicke, 
Mo., 96S. W. Rep. 221. 

29, CARRIERS—Contributory Negligence.—A passenger 
injured by being thrown from the platform of a car held 
not guilty of contributory negligence as a matter of law. 
—Wellmeyer v. St. Louis Transit Co., Mo., 95 8. W. Rep. 
925. 

30. CARRIERS—Ejection of Passenger.—In an action 
for wrongfully ejecting plaintiff from a train, an instruc- 
tion on defendant’s duty to protect its passengers and of 
the right of the train conductor to enforce such protec- 
tion, held sufficient.—Williams v. St. Louis, M. & S. E. R. 
Co., Mo., 96 S. W. Rep. 307. 

31. CHARITIES—Torts of Agents or Trustees. — The 
property of a charitable trust cannot be sold under exe- 
cution issued on a judgment rendered for the nonfeas- 
ance, misfeasance or malfeasance of its agents or trus- 
tees.—Fordyce & McKee v. Woman’s Christian Nat. Li- 
brary Ass’n, Ark., 96 S. W. Rep. 155. 


32. COMMERCE—State Regulation. — That a railroad 
corporation is engaged in interstate commerce does not 
exempt it from control by the state in respect to all bus- 
iness done therein, not directly connected with traffic 
between the states.—McGuire v. Chicago, B. & Q. R. Co., 
Iowa, 108 N. W. Rep. 992. 


33. COMMERCE—Transportation of Game.— Under the 
act of congress known as the “Lacey Act’ (Kirby’s Dig. 
§ 3620), prohibiting the transportation of game beyond 
the state held unconstitutional though equally applying 
to game killed without the state.—Wells Fargo Express 
Co. v. State, Ark., 96S. W. Rep. 189. 

34. CONSTITUTIONAL Law — Election.—Under Kirby’s 
Dig., § 718, a constitutional amendment in order to be 
adopted must receive a majority of the votes of all the 
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electors voting at the election and not a mere majority 
of the votes of the electors voting on the proposition.— 
Rice v. Palmer, Ark. , 96 8S. W. Rep. 396. 

85. CONSTITUTIONAL Law—Obligation of Contracts.— 
Const. 1895, art. 7,§ 11, as amended by Act Feb. 23, 1903, 
providing for abolition of certain townships, held void 
as against bonded debts, so that Act Feb. 21, 1906 (25 St. at 
Large, p. 309), providing for the payment of such debts 
is unconstitutional.—Smith v. Walker, 8. Car., 54 S. E, 
Rep. 779. 

36. CONSTITUTIONAL LAaw—State Lands.—Acts 27th Gen. 
Assem., p. 33,gch. 49, amending Code, § 2071, declaring 
that a relief or benefit contract shall be no defense to an 
action for injuries by railroad employees, held not in 
violation of the equality clause of the federal constitu- 
tion.—McGuire v. Chicago, B. & Q. R. Co., Iowa, 108 N.W. 
Rep. 902. 

37. CONSTITUTIONAL Law—Statutory Provisions as to 
Fraudulent Conveyances.—Gen. Laws 1899, p. 357, ch. 
291, relating to sales of merehandise otherwise than in 
the ordinary course of trade made without compliance 
with its provisions, held constitutional.—Thorpe v. Pen- 
nock Mercantile Co., Minn., 108 N. W. Rep. 940. 

38. CORPORATIONS—Contract of Employment.—A rule 
of a corporation relating to applications for employ- 
ment held not to prevent it from employing an employee 
without regard thereto.—International Harvester Co. vy. 
Campbell, Tex., 96 S. W. Rep. 93. 

39. CORPORATIONS — Issue of Stock Before Incorpora- 
tion.—When stock certificates are issaed in contempla- 
tion of incorporation, the issue of stock may after incor- 
poration be adopted by the corporation, and the holders 
thereby become stockhoiders without the formal issue 
of new certificates.—Thorpe v. Pennock Mercantie Co., 
Minn., 108 N. W. Rep. 940. 

40. CORPORATIONS—Su bscription to Stock.—A subscrip- 
tion to the capital of :a proposed corporation held not 
conditioned upon a certain person being specially inter- 
ested in the enterprise.—Smith v. First Nat. Bank, Tex., 
95 8S. W. Rep. 1111. 

41, CORPORATIONS—Transfer of Assets.—Where a new 
corporation without fraud purchased from the trustees 
of a dissolved corporation a portion of its assets, it took 
the same free from any liability of the old corporation 
for debts to employees.—Houston Ice & Brewing Co. v. 
Nicolini, Tex.,96S. W. Rep. 84. 

42, COUNTIES—Authority to .Employ Counsel.—An or- 
der of the quarterly court approving the conduct of its 
chairman in employing counsel to prosecute a suit for 
the recovery of school funds alleged to have been mis- 
approprated held void.—State v. True, Tenn., 95 8. W. 
Rep. 1028. 

43, COUNTIES — Taxes to Pay Railroad Aid Bonds.— 
Taxes levied and collected by a county treasurer to pay 
coupons on ,county railroad aid bonds held impressed 
with a trust for the benefit of the owners of such cou- 
pons.—Board of Comrs. of Onslow County v. Tollman, U. 
8. C0. C. of App., Fourth Circuit, 145 Fed. Rep. 753. 

44. CouRTs—Rules of Decisions.—The decisions of, the 
Supreme Court of the United States{jare controlling on 
federal circuit and district courts on the question 
whether a scire facias on a forfeited recognizance is the 
commencement of a new actionor a mere continuation 
of an original proceeding.—Hollister v. United States, 
U.S. C.C. of App., Eighth Circuit, 145 Fed. Rep. 773. 

45, COVENANTS—Breach in the Conveyance of Land.— 
Grantee held entitled to maintain an action for breach 
ofa covenant of seisin because of his grantor’s lack of 
title to a portion of the land conveyed.—Foster v. Byrd, 
Mo., 96 S. W. Rep. 224. 

46. CRIMINAL LAw—Crimes.—It is within the exclusive 
power of the legislature to declare what acts shall consti- 
tute a crime, to define the same, and_provide such pun- 
ishment therefor as may be deemed appropriate.—State 
y. Shevlin-Carpenter Co., Minn., 108 N. W. Rep. 935. 


47. CRIMINAL TRIAL—Absence of Judge.—In a criminal 
prosecution, it was improper for the trial judge, without 





adjourning the cause, to absent himself from the court 
room for several minutes and go toa place from which 
he could neither hear nor see the proceedings.—Ander- 
son V. State, Tex., 95 8. W. Rep. 1087. 

48. CRIMINAL TRIAL—Bill of Exceptions.—A bill ‘of ex- 
ceptions to the overruling of accused’s challenge to a- 
juror held insufficient for failure to show that accused 
exhausted his peremptory challenges or how another 
juror whom he was compelled to accept was objection- 
able.—Mays v. State, Tex., 96 8S. W. Rep. 329. 

49, CRIMINAL TRIAL—Child ;as Witness.—That enough 
facts were developed to sustain ruling of court that 
witness was of sufficient intelligence to understand obli- 
gation of oath held presumed.—Moore v. State, Tex., 96 
8. W. Rep. 327. 

50. CRIMINAL TRIAL—Counts.—Where accused was in- 
dicted in two counts, one for cutting prosecutor’s fence 
and one for cutting a part of prosecutor’s fence, he was 
not prejudiced by refusal to compel the state to elect on 
which it would rely.—Henderson v. State, Tex., 96 8S. W. 
Rep. 37. 

51, DaMAGES—Duty of One Injured to Prevent Dam- 
ages.—A servant on a railroad held not entitled to re- 
cover for pain and suffering caused by delay in furnish- 
ing him transportation to the master’s hospital. — St. 
Louis S. W. Ry. Co. v. Reagan, Ark., 968. W. Rep. 168. 

52. DamMaGES—Personal Injuries.—In an action by a 
married woman for injuries, an instruction that plaintiff 
was entitled to damages for physical inconvenience was 
not erroneous as authorizing an allowance for time lost 
from household duties.—Costello v. St. Louis Transit 
Co., Mo., 96 S. W. Rep. 425. 

53. DISORDERLY CONDUCT—Elements of Offense.—In 
prosecution for disturbing the peace, court held re- 
quired to instruct that to convict jury must believe that 
accused not only cursed and swore near a private resi- 
dence, but did so in a manner calculated to disturb the 
inhabitants.—Jones v. State, Tex., 96S. W. Rep. 29, 

54. DOWER—Equitable” Assignment.—A conveyance of 
land by a widow carries with it‘an equitable transfer to 
the grantee of her unassigned dower right.—Griffin v. 
Dunn, Ark., 96 8. W. Rep. 190. 

55. EMINENT DOMAIN—Railroad Right of Way.—Subse- 
quent purchaser of land, some of which has been taken 
for a railroad right of way under the railroad’s power of 
eminent domain, held not entitled to recover damages 
therefor provided there has been an actual taking of the 
property.—Little Rock & Ft. 8. Ry. Co. v. Greer, Ark., 96 
S. W. Rep. 129. 

56. Equity—Pleading. — Failure to file a replication 
until the suit had been referred toa master, held cured 
by leave to file nunc pro tunc obtained from the chancel- 
lor under Chancery Rule 45.—Cushman vy. Davis, Vt., 64 
Atl. Rep. 456. 

57. EQquitry—Remedy at Law. — Remaindermen and 
trustees representing them held not entitled to maintain 
asuit in equity, but to be limited to an action at law, 
where the life tenant conveyed a right of way which was 
built on.—Crawford v. Board of Directors of St. Francis 
Levee Dist., Ark., 96 8S. W. Rep. 143. 

58. ESTOPPEL—To Assert Acceptance. of Deed. —A 
grantee who took back the deed asserted that he had not 
accepted it, and had the grantor make a deed to another, 
held estopped to assert he had accepted the deed.— 
Ames v. Ames, Ark., 96S. W. Rep. 144. 

59. EVIDENCE—Banking Transactions.—The cashier of 
a bank may properly be allowed to testify, without pro- 
ducing the books, that cer.ain money held by the bank 
was credited to a certain person.—Smith, v. First Nat, 
Bank, Tex., 95 8. W. Rep. 1111. 

60. EVIDENCE—Comclusion of Witness.—A statement of 
a witness based on information {deduced from the wit- 
ness’ knowledge of the character of an agent’s employ- 
ment held incompetent.—International Harvester Co. v. 
Campbell, Tex., 96 8S. W. Rep. 93. 

61. EVIDENCE—Immaterial Variance in Certified Oopy 
of Deed.—An immaterial clerical variance between a 
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certified copy of a deed and the affidavit of loss held not 
to preclude the introduction of the copy in evidence.— 
Williams v. Cessna, Tex., 95 S. W. Rep. 1106. 
62. IVIDENCE—Res Gestx.—A letter dictated by de- 
_ fendant’s general manager in the course of negotiations 
for a sale by it to plaintiff, though signed in a name 
other than that of him or defendant, held admissible as 
part of the res geste in an action for breach of the con- 
tract.—Walnut Ridge Mercantile Co. v. Cohn, Ark., 96 
8. W. Rep. 413. 

68. EVIDENCE—Value.—In an action for the conversion 
of mules, evidence of what was paid for the mules 11 
months before they were converted, was no evidence of 
their value at the time of conversion.—Grant v. Hatha- 
way, Mo., 96 S. W. Rep. 417. 

64. EXCHANGE OF PRoPERTY—Warranties.—For breach 
of an express warranty against incumbrances iu an ex- 
change of personal property, the remedy in the absence 
of fraud or concealment is a suit for damages, and not 
replevin.—Mason v. Bohannan, Ark., 96 8. W. Rep. 181. 

65. EXECUTORS AND ADMINISTRATORS—Claims of Sale 
of Land.—Creditors, executors, and administrators must 
apply for the subjection of land to the payment of debts 
within a reasonable time,'and if, without sufficient cause, 
they fail to do so, their rights are barred.—Mayov. Mayo, 
Ark., 96 S. W. Rep. 165. 

66, EXECUTORS AND ADMINISTRATORS—TIme for Bring- 
ing Suit on Note.—Where the maker of a note died three 
days after its maturity, a purchaser for value held not 
entitled to maintain an action thereon against the exe- 
cutrix until after the expiration of a year from the date 
of her appointment, as provided by Rev. Laws, ch. 141, 
§ 1.—Jump Vv. Leon, Mass., 78 N. E. Rep. 532. 

67. EXECUTORS AND ADMINISTRATORS— Widow’s Statu- 
tory Allowance.—The acceptance by a widow ofa be- 
quest under her husband’s will with a provision that it 
shall be in lieu of dower does not destroy her right to 
the allowance given her by Rev. St. 1899, § 107.—Ellis v. 
Ellis, Mo., 96 S. W. Rep. 260. 

68. EXPLOSIVES —Care Required in Handling.—A com- 
pany engaged in selling and delivering gasoline is re- 
quired to use ordinary care in transferring the gasoline 
into the tank connected with a private lighting system, 
and if it fails to do so, it is liable for any injury which is 
the direct result of such want of care.—Waters- Pierce 
Oil Co. v. Knisel, Ark.,96 S. W. Rep. 542. 

69. EXTRADITION—Warrant.—It is not necessary that 
the executive warrant in extradition proceedings should 
be accompanied by certified copies of the affidavit or in- 
dictment or that such affidavit or indictment be set out 
in the warrant.—Zz parte Cheatham, Tex., 95 S. W. Rep. 
1077. 

70. FIRE INSURANCE —Estoppel.—An insurance com- 
pany held estopped by the conduct of its agent from 
availing itself of false answers to a material question in 
an application for insurance.—People’s Fire Ins. Co. v. 
Goyne, Ark., 96 S. W. Rep. 365. 

71. FIRE INSURANCE—Proofs of Loss.—Insured having 
attempted in good faith to furnish proofs of loss within 
the stipulated time, the insurer is bound to promptly no- 
tify insured of its objection thereto.—Hartford Fire Ins. 
Co. v. Enoch, Ark., 96 S. W. Rep. 393. 

72. FORCIBLE ENTRY AND DRTAINER - Sufficiency of No- 
tice.—Where in an action of unlaw.ul detainer defend- 
ant objected to the notice, and introduced no evidence, 
plaintiff's evidence and all reasonable inferences to be 
drawn therefrom must be accepted as true.—Doner v. 
Ingram, Mo., 95 S. W. Rep. 983. 

73. FRAUDS, STATUTE OF —Acceptance of Part of Goods 
Sold.—Under Kirby’s Dig. § 3656, delivery and accept- 
ance of part of goods sold, and payment therefor, held 
to take the contract out of the statue of frauds, though it 
was not expressly referred to at the time.—Walnat 
Ridge Mercantile Co. v. Cohn, Ark., 96 8. W. Rep. 413. 

74. FRAUDS, STATUTE OF—Pieadings.—Ina suit at law 
or in equity affected by the statute of frauds, the decla- 
ration or bill will be sufficient, if it allege a contract 





generally, without stating whether it isin writing or not. 
—International Harvester Co. v. Campbell, Tex., 96 S. 
W. Rep. 93. 

75. FRAUDULENT CONVEYANCES—Effect as to Heirs of 
Grantor.—The heir of a grantor in a fraudulent deed is 
bound by the act of the grantor and cannot come into 
equity forthe purpose of setting aside the conveyance. 
—Foster v. Beidler, Ark., 96 S. W. Rep. 175. 

76. FRAUDULENT CONVEYANCES—Intent of Grantor.— 
A sale of property made with intent either to hinder or 
delay creditors is fraudulent as to them, whether the 
vendor be solvent at the time thereof or not.—Klauber 
v. Schloss, Mo., 95S. W. Rep. 930. 

77. FRAUDULENT CONVEYANCES — Property Transter- 
red.—Chapter 291, p. 357, Gen. Laws 1899, declaring that 
sales of merchandise made without compliance with its 
provisions “will be presumed to be fraudulent and 
void,” held to make such sales presumptively fraudulent 
only.—Thorpe v. Pennock Mercantile Co., Minn., 108 N. 
W. Rep. 940. 

78. FRAUDULENT OONVEYANCES — Purchase from 
Fraudulent Grantee.—A conveyance will not be held 
fraudulent as to the grantee onthe mere fact that his 
grantor acquired the pruperty conveyed through a 
fraudulent conveyance.—Wilson v. Parke, Mo., 968. W. 
Rep. 244. 

79. FRAUDULENT CONVEYANCES—Validity as Between 
Parties.—That intestate deposited certain funds with de- 
fendant forthe purpose of defrauding his credidtors, 
but did not devest himself of title to the fund, held no 
defense to an action by his administratrix to recover the 
fund.—Knapp v. Knapp, Mo., 96 8. W. Rep. 295. 

80. GAME—State Statute.—The legislature has power to 
make the receiptof game for shipment by a common 
carrier an offense irrespective of the carrier’s knowl- 
edge or intent.—Wells Fargo Express Co. v. State, Ark., 

96 S. W. Rep. 189. 

81. HABEAS CoRPUsS—Oustody of Infant.—Under Re- 
visal 1905, §§ 180, 181, in habeas corpus by a father to regain 
the custody of his child, the court should make findings 
on the contested issue of abandonment and as to wheth- 
er the child’s welfare would be prejudiced by its 
restoration to petitioner.—Newsome v. Bunch, N. Car., 
54S. E. Rep. 785. 

82. HOMESTEAD — Abandonment.—An attempt by a 
widow to alienate the homestead is ineffectual and ope- 
rates as an abandonment of the homestead claim .— 
Griffin v. Dunn, Ark., 96 S. W. Rep. 190. 

83. HOMICIDE—Engaging in Combat.—On a prosecu- 
tion for murder, held proper to give a charge predicated 
on the proposition of defendant voluntarily engaging in 
a combat knowing that it might or probably would re- 
sult in death or serious bodily harm to his adversary.— 
McKinney v. State, Tex., 96S. W. Rep. 48. 

84. HOMICIDE—Intent.—State having proved that de- 
fendant had threatened tokill deceased, held that de- 
fendant should have been allowed to testify that he had 
no such intent when he made threats.—Pratt v. State, 
Tex., 96S, W. Rep. 8. 

85. HUSBAND AND WIFE —Commingled Property.— 
Where ahusband has so commingled his separate 
property with the community property as to be unable 
to identify it, he cannot, on the dissolution of the mar- 
riage, charge the community estate with the value of 
his separate estate.—Edlestein v. Brown, Tex., 95S. W. 
Rep. 1126. 

86. HUSBAND AND WIFE—Trespass to Try Title.—A 
married woman held not a necessary party toa suit in 
trespass to try title against her husband, where the only 
possession she had was by reason of occupancy of herself 
and husband.—Hamilton v. Blackburn, Tex., 95 8S. W. 

: Rep. 1094. 


37. INDICTMENT AND INFORMATION — Allegation of 
Venue.—The omission of the word “there” from the ex- 
pression “then and there’”’ in the charging part of an in- 
dictment, held not to render the same defective.—Mano- 
vitch v. State, Tex., 96 8. W. Rep. 1. 
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_ &8, INDICTMENT — Formal Commencement of Count.— 
It is not necessary that each count of an indictment shall 
commence “in the name and by authority of the state,” 
or conclude “against the peace and dignity of the 
state.’—Manovitch v. State, Tex., 968, W. Kep. 1. 

89. INDICTMENT AND INFORMATION—Grand Jury.—One 
failing to challenge the array of the grand jury in- 
dicting him may nevertheless move to quash the indict- 
ment because his race was discriminated against in the 
formation of the jury.—Thomas vy. State, Tex.,95 8. W. 
Rep. 1069, . 

90. INJUNCTION—Contempt.—Payment of coupons cut 
from county railroad bonds by county treasurer in obe- 
dience to the lawful order of a federal court held nota 
contempt of an injunction issued against him in another 
suit in a state court restraining payment of such cou- 
pons.—Board of Com’rs of Onslow County v. Tollman, 
U.S. C. C. of App., Fourth Circuit, 145 Fed. Kep. 753. 

91. INTOXICATING LIQUORS — Wrongful Sale.—Where 
accused was charged with violating the local option law 
he could not be convicted if the proof showed a gift in- 
stead of a sale.—Chenowith v. State, Tex., 96 8S. W. 
Rep. 19. 

92, JUDGMENT—Conclusiveness.—A decree of a super- 
ior court of California in probate distributing the estate 
of a testator, made after the notice prescribed by stat- 
ute,is conclusive upon all interested parties unless set 
aside in direct proceedings for review.—Goodrich v. 
Ferris, U.8.C.C.,N.D. Cal., 145 Fed. Rep. 844. 

93. JUDGMENT—Matters Concluded.—A judgment for 
wages in favor of a discharged employee held conclusive 
against his right thereafter to recover wages due when 
the suit in which the judgment was recovered was com- 
menced.—Smith v. Cashie & Chowan R. & Lumber Co., 
N. Car., 54 8. E. Rep. 788. 

94. JUDGMENT — Persons Concluded.—That a vendee 
permitted a third person to; obtain judgment by default 
for possession held not prejudicial to the vendor in an 
action to foreclose vendor’s lien notes.—Bradbury v. 
Dumond, 4rk., 96 8S. W. Rep. 390. 

95. LANDLORD AND TENANT—Renting on Shares.—In an 
action for money received against a landowner, held a 


question for the jury whether certain advances by de- . 


fedant to one working his land were within the contract 
for advances —Bourland v. McKnight & Bro., Ark., 968. 
W. Rep. 179. 

96. LiF£ INSURANCE—Surrender of,Policy —In an action 
on a life policy, plaintiff held not required to prove the 
affirmative of an issue tendered by defendant as to 
whether the latter had obtained a surrender of the pol- 
icy by improper means.—Lanier vy. Eastern Life Ins. Co., 
N. Car., 548. E. Rep. 786. 

97. LIMITATION OF ACTIONS—Account Stated.—The bal- 
ance due on an account stated is one debt, and payment 
thereon interrupts the running of the statute of limita 
tions as to all the items included in the statement. —Nunn 
v. W. T. McKnight & Bro., Ark., 96 8. W. Rep. 193. 

98. LIMITATION OF ACTIONS — Judicial Sale.—Under 
the five-yearstatute of limitations a cause of action by 
heirs held to arise on the abandonment of the homestead 
by the widow subsequent to an unlawful sale thereof by 
the administrator.—Griffip v. Dunn, Ark , 968. W. Rep. 
190, = 

99. MANDAMUS—Local Option Election —That a board 
of civil authority of a town assumed to canvass votes 
cast at a local option election which they were not bound 
to do, held insufficient to subject them to a writ of man- 
date to compel the completion of such act.— Page v. Mc- 
Clure, Vt., 64 Atl. Rep. 451. 

100. MASTER AND SERVANT—Injury to Servant.—An act 
done by a servant in obedience to an order of his fore- 
man held not negligence, unless the danger of obeying 
the order was so obvious that no prudent man would 
have undertaken it.—International & G. N. R. Co. v. 
Wray, Tex., 96 S. W. Rep. 74. 


10!, MONOPOLIES—W hat Constitutes.—Act Jan. 23, 1905 
(Acts 1905, p.6,§ 7) providing for the punishment of 





pools, trusts, and conspiracies to control prices, held 
not to make failure of a corporation to file an answer 
under oath to written inquiry required by such section 
an offense .—State v. International Harvester Co, , Ark., 
96 8. W. Rep. 119. 

102. MUNICIPAL CORPORATIONS — Defective Bridge. — 
Whether notice of a defect in a bridge should be imputed 
to a city merely from the length of time the defect had 
existed was for the jury.—Brewster v. Corporation of 
Elizabeth City, N. Car.,54 8. E, Rep. 784. 

103. MUNICIPAL CORPORATIONS — Use of Streets for 
Telephone Poles.—The use of the streets and alleys of a 
city to carry the poles, lines, and wires necessary to the 
operation of a telephone exchange is a legal use.—City 
of Lancaster v. Briggs, Mo.,96 S. W. Rep. 314. 

104. NAVIGABLE WATERS—Riparian Owner’s Right to 
Accretions. — Riparian proprietors along a navigable 
stream, though entitled to natural accretions, held not 
entitled to encroach on the banksor bed of the stream 
by filling out their lots into the stream.—Board of Park 
Comrs. v. Taylor, Iowa, 108 N. W. Rep. 927. 

105. NAVIGABLE ; WATERS—Riparian Rights.—On the 
establishment of a new shore line of a stream, it should 
be apportioned among the owners of premises abutting 
on the old shore line so that each shall have the same 
proportion of the new line as he had of the old.—Berry 
v. Hoogendoorn, Iowa, 108 N. W. Rep. 923. 

106. NEGLIGENC&—Dangerous Premises.—One causing 
water to back up beside a highway so as to make it dan- 
gerous to travel held required todo what is reasonably 
necessary to protect the public from the danger.— 
Strange v. Bodcaw Lumber Uo., Ark., 96 8. W. Rep. 152. 

107. NEGLIGENCK—Issues and Proof.—Where an action 
for injuries was based on common-law negligence, and 
no Violation of a city ordinance was alleged, the court 
did not err in excluding an ordinance offered by plaint- 
iff which he claimed defendant had violated.—Fechley 
v. Springfield Traction Co., Mo., 96 8. W. Rep. 421. 


108. NEGLIGENCE—Subsequent Acts to Prevent Recur- 
rence.—In an action for injuries by a street railway com- 
pany’s failure to provide a culvert for the passage of 
surface water evidence that after the injury defendant 
put in the culvert held incompetent.—Ft. Smith Light & 
Traction Co v. Soard, Ark., 96 8. W. Rep. 121. 


109. NEGLIGENCE—When a Question of Law.—Negll- 
gence becomes a question of law only when the act com- 
plained of is in violation of the statute or when the un- 
disputed evidence admits of the inference only that the 
commission of the act in question was negligence.—In- 
ternational & G. N.R. Co. v. Wray, Tex., 96 8. W. Rep. 74. 


110. PARTNERSHIP—Agreement. — An agreement en- 
tered into by two! persons for the purchase of a pearl, 
held limited to a particular occasion, and one of the par 
ties buying the pearl at a subsequent time, held not 
bound to account for the proceeds on a sale thereof.— 
Harris v. Umsted, Ark., 968. W. Rep. 146. 


111. PARTNERSHIP—Application of Assets to Liabilities. 
—The right to have partnership property applied to the 
payment of partnership debts is a right which each part- 
ner has against the other partners, but may be termi- 
nated by agreement or by a good faith sale and transfer 
of the partnership property.—Thorpe v. Pennock Mer- 
cantile.Co., Minn., 108 N. W. Rep. 940. 


112. PARTNERSHIP—Participation in Profits.—Whether 
two persons are partners depends on whether they re- 
ceive their share or interest as profits, or whether such 
interest is merely a measure of compensation. Esta- 
brook v. Woods, Mass. , 78 N. E. Rep. 538. 


113. PAayYMENT—Assignment.—Plaintiff held not bound 
to elect to execute an assignment of his claim against an 
insurance society for $500 or to return such amount to 
defendant, but was entitled to credit such amount a pro 
tanto payment on suchj claim.—Johnson gv, Smothers, 
Ark., 96S. W. Rep. 386. 


114. PAYMENT—Forged Notes.—Payment bya forged 
note does not constitute a valid payment of a debt.— 
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Bass v. Inhabitants of Wellesley, Mass., 78 N.E. Rep. 
543. 

115. PRINCIPAL AND AGENT—Ratification.—Acceptance 
by a principal, of an outstanding interest in a mining 
claim held to charge him with notice of a contract made 
by the agent for conveyarcejof a corresponding portion 
ofthe claim after patent.—Carter v. Gray, Ark , 968. W. 
Rep. 377. 

116. PuBLIC LANDS—Trespass.—Gen. Laws 1895, p. 349, 
ch, 163, imposing a penalty for trespass on public lands 
and criminal punishment on a casual trespasser and 
double damages, is not a violation of the constitutional 
rights of the citizen.—State v. Shevlin-Carpenter Co., 
Minn., 108N. W. Rep. 935. 

117. RAILROADS—Injary to Person Walking Track.— 
A person struck by atrain while walking along a rail- 
road track when he could with equal convenience and 
sufety have walked at the side of it, held guilty of con- 
tributory negligence as a matter of law.—International 
& G.N.R. Co. v. Ploeger, Tex., 96S. W. Rep. 56. 

118. REFORMATION OF INSTRUMENTS—Grounds for Re- 
formation.—In an action against a co-surety for contri- 
bation, evidence held to show that there was no ground 
for reformation of an instrument executed between the 
parties, so as to embrace a settlement of the notes.—Til- 
lar v. Wilson, Ark., 96S. W. Rep. 381. 

119. REPLEVIN—Burden of Showing Purchase in Good 
Faith.—A purchaser of personal property held in re- 
plevin thereof to have the burden of proving that he was 
an innocent purchaser and thatthe one under whom he 
claimed had no knowledge of acertain infirmity in the 
title.—Grooms v. Neff Harness Co., Ark., 96S. W. Rep. 
135. 

120. SALES—Action for Breach.—In view of pleadings 
in an action for breach of contract to sell and deliver 
cotton ofacertain kind, held the evidence was insuffi- 
cient to show the value of such cotton when the con- 
tract was breached.—Walnut Ridge Mercantile Co. v. 
Cobn, Ark., 96 8. W. Rep. 4138. 


121. SALES—Evidence.—In an action for the price of 
certain mining machinery sold under a contract that it 
should be installed by the seller, evidence held insuffi - 
cient to support a finding thatthe seller substantially 
performed its contract.—Ark.-Mo. Zinc Co. v. Patter- 
son, Ark., 96 8. W. Rep. 170. 


122. SALES—Waiver of Right to Damages.—A seller of a 
car ofcorn held not to waive right to damages for its 
rejection by the purchaser, by allowing him after its ar- 
rival to inspect it.—Arkansas & Texas Grain Co. v. 
Young & Fresh Grain Co , Ark., 96 S. W. Rep. 142. 


123. SALES — Passing of Title.—Failure of vendor of 
goods to send vendees bill of lading held not to prevent 
passing of title to property on delivery thereof to the 
carrier. — Templeton & Adams v. Equitable Mfg. Co., 
Ark., 96 8. W. Rep. 188. 


124, SEAMEN—Injury in Service.—A seaman injured in 
the service of a vessel is entitled to recover from the 
vessel all expense necessary to effect his cure, including 
board, medicines, and treatment so far as ordinary 
medical means extend, but not for extraordinary treat- 
ment nor for attention which he himself can give.—The 
Mars, U. 8. D. C., E. D. Pa., 145 Fed. Rep. 446. 


125. SHIPPING — Bottomry Bond.- Where in admir- 
alty on ajbottomry bond, the owners claimed that 
the supplies for which the bond was issued could have 
been obtained on the personal credit of such owners, the 
burden was on them to show thatthey had credit in the 
port where the bond was executed.—The Wyandotte, U. 
8.C.C. of App., Fourth Circuit, 145 Fed. Rep. 321. 


126. SPECIFIC PERFORMANCE—Agreement to Release ; 


Vendor’s Lien.—An agreement for the release of a vend- 
or’s lien held enforceable in equity even though it could 


be considered as within the statute of frauds.—McKinley , 


v. Wilson, Tex., 96 S. W. Rep. 112. 


127. SPECIFIC PERFORMANCE — Mines and Mining.— 
Specific performance held to lie to enforce a contract 





under which patent was secured to ground covered by 
both a placer claim and a lode claim, at the lower rate 
by which patent could be secured to a placer claim.— 
Carter v. Gray, Ark., 96 8. W. Rep. 377. 

128. STaTUtES—Construction of Amendment. — Unless 
the contrary intent is clearly indicated, an amended 
statute is tu. be construed as if ‘the original statute had 
been repealed and an independent act adopted in the 
amended form.—McGuire v. Chicago, B. & Q. R. Co., 
Iowa, 108 N. W. Rep. 902. 

129. STREET RAILROADS—Injury to Alighting Passen- 
ger.—A carrier held liable for injuries to a passenger 
owing to the starting of the car while she was alighting, 
though the car had stopped at a place other than that 
prescribed by a city ordinance.—Parks v. St. Louis Tran- 
sit Co., Mo., 96S. W. Rep. 426. 

130, STREET RAILROADS—Leases.—Under a municipal 
ordinance a purchaser of the rights, property, and fran- 
chises of enumerated street railroads held authorized to 
lease the same to a designated street railway company, 
notwithstanding Const. art. 12, § 20.—Moorshead v. 
United Rys. Co., Mo., 96 8. W. Rep. 261. 

131. SUNDAY—Telegrams.—Sender of telegram held en- 
titied to recover for negligence, under Kirby’s Dig. § 
7947, though the message was sent on Sunday.—Arkansas 
& L. Ry. Co. v. Lee, Ark , 96S. W. Rep. 148. 

122, TAXATION—Description of Land.—In taxation pro 
ceedings the description of the land must be such as 
fully apprise the owner without recourse to the superior 
knowledge peculiar to him as owner, that a particular 
tract of his land is sought to be charged with a tax lien.— 
Buckner vy. Sugg, Ark., 96S. W. Rep. 184. 

133, TELEGRAPHS AND TELEPHONES—Delay in Deliv- 
ery.—Kirby’s Dig. §7947, making telegraph companies in 
the state liable for mental anguish for negligence, was 
applicable to a case where the message was received in 
Arkansas, addressed to a point in Louisiana, and the de- 
lay complained of was owing to transmission in Arkan- 
sas.—Arkansas & L. Ry. Co. v. Lee, Ark ,96 8. W. Rep. 
148. 

134. TENANCY IN COMMON—Sale by Co-Tenant.—Where 
a tenant in common sold property owned by himself and 
his co-tenant, and received the proceeds thereof, the co- 
tenant could ratify the sale, and recover his share of the 
proceeds.—Harris v. Umsted, Ark., 96S. W. Rep. 146. 

135. VENDOR AND PURCHASER—Bona Fide Purchaser. 
—A deed held more than a quitclaim deed and to convey 
the premises to the grantee entitling him to the protec- 
tion of a bona fide purchaser.—Allen v. Anderson & An- 
derson, Tex., 96S. W. Rep. 54. 

186 WATEKS AND WATER COURSES — Obstruction of 
Culvert.—A purchaser of a street railway held bound to 
exercise ordinary care to see that required culverts for 
the passage of water had been constructed and were not 
allowed to become filled.—Ft. Smith Light & Traction 
Co. v. Soard, Ark., 96 8S. W. Rep. 121. 

137. WEAPONS—Carrying Pistol.—In a prosecution for 
unlawfully carrying a pistol, a certain defense relied on 
by defendant held not deprived of its validity because 
the facts upon which it was based did not exist.—Quinn 
v. State, Tex., 96S. W. Rep. 33. 


138. WILLS—Parol Evidence to Explain.—Parol testi- 
mony is admissible on the issue whether or not a legacy 
or devise was intended to forgive a debt due from the 
legatee or devisee.—Bromley v. Atwood, Ark., 96 8. W. 
Rep. 356. 

139. WITNESSES—Adverse Witness.—W here, in a pros- 
ecution for theft from the person, prosecutor was an un- 
willing witness it was not error to permit the state to 
call his attention to a statement alleged to have been 
made by him to another, that his money was taken with- 
out his consent.—McMahan vy. State, Tex., 96 S. W. Rep. 
17. 


140. WITNESSES—Incompetency by Reason of Crime.— 
Incompetency of a witness be reason of his conviction 
held provable only by the record of the conviction.— 
Thrash v. State, Ark., 96 8S. W. Rep. 360. 











